NAFR
HIGH COURT OF CHHATTISGARH, BILASPUR

WPT No. 94 of 2020

1. M/s D.A. Enterprises Through Its Proprietor Dinesh Kumar Mishra,
Aged About 50 Years, S/o Shri R.B. Mishra, R/o C-63, Alka Avenue,
Near, Uslapur, Station District Bilaspur Chhattisgarh.

---- Petitioner

Versus
1. State Of Chhattisgarh Through The Secretary, Water Resources
Department Mahanadi Bhawan, Atal Nagar, Nava Raipur, District
Raipur Chhattisgarh., District : Raipur, Chhattisgarh

2. Chief Engineer Hasdeo Basin, Water Resources Department,

Bilaspur, District Bilaspur Chhattisgarh., District : Bilaspur,
Chhattisgarh

3. Superintending Engineer Water Resources Department, Circle
Bilaspur, District Bilaspur Chhattisgarh., District : Bilaspur,
Chhattisgarh

4. Executive Engineer Maniyari Water Resources Division, Mungeli
Chhattisgarh., District : Mungeli, Chhattisgarh

----Respondents
fFor Petitioner : Mr. Prafull N. Bharat, Sr. Advocate along with
Mr. Harshal Chouhan, Advocate.
For State : Mr Rahul Jha, G.A.

Hon'ble Shri Justice P. Sam Koshy
Order On Board

17.11.2022

1. Aggrieved by the order (Annexure P/1) dated 27.08.2020, the present

writ petition has been filed.

2. Present is a second around of litigation. The earlier around of

litigation was WPT No. 41 of 2020 decided 25.06.2020.
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3. Vide the said order, this Court had directed the petitioner to approach

the respondent No. 2 by way of a representation and the respondent
No. 2 in-turn to take a decision on the representation that the
Petitioner has made for refund of the additional tax burden suffered by
the petitioner in the light of introduction of the GST regime w.e.f. 1%

July, 2017 onwards.

. The facts in brief is that the petitioner who is otherwise a Contractor
taking contracts of civil natures with the respondents, one such NIT
was floated by the respondents-Department on 02.02.2017 for
different works. The petitioner was found the successful bidder for
Nine such work published in the NIT. Nine separate work Orders were
issued  on 14.06.2017. Nine separate work agreements were

executed on the same day i.e. on 14.06.2017.

. The petitioner-Contractor had quoted the price taking into
consideration the tax implication as it then stood, prior to July 2017.
The Government of India introduced the Goods and Service Tax Act
w.e.f. 01.07.2017. The tax payable under the GST law was 18% as
compared to the value added tax and other taxes under the old
regime, which comes to roughly 10 to 12 percent. Thus, the
Petitioner-Contractor had to incur an additional tax burden in the
course of the execution of the work Orders. The Contractors who had
received the contracts prior to coming into force of the GST regime,
had been agitating before the State Government in-respect-of the
additional tax burden that they were faced with in the light of the

introduction of the GST Law.
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6. The Government of Chhattisgarh had been issuing Orders

Department wise taking into consideration the demands so raised by
the Contractors. The Orders that were passed by the State
Government for the Public Works Department in-respect-of the said
issue was dated 10.10.2018 (Annexure P/4). The relevant portion of

which is being reproduced here-in-under:-

(1)_0 argeel S el g9maeiia 81 off, Tor 01 Jells 2017 & U¥drd Ui
W e, STH GG BRI F 01.07.2017 & A SRR W HI S IID <TD H
RN BT AT HT 3MPHeT R gY S W Siigde] & gd Taxations a1 ifer
P VAL <D AR W qebliord gl JgAR VAT Tax @1 i gaR
UM UG 314 qFdb IR SIYHST Bl IR B 701 (STTAST 9R 01 & 79I $7Ye
Ca BST TTH BT 499 419 @A §Y) HR FaR B IR JJAR HefAd SHar
1 iyt STl | 39 =g Wdfdd SPaR R fBY 1Y &R W gl dR 9R H 3R
BT A, SYAS] Resd &7 Aed <dd & Hag § URgd fbar S v aReror
Iwia & wefa DDOs (Drawing and Disbursing Officers) grr
aifaRaa R & ufagfkt @ wriard SRR |

7. Similar Order was again issued by the Rural Road Development
Agency under the Government of Chhattisgarh (Annexure-P/5) dated
26.09.2019. The relevant portion of this order dated 26.09.2019 is

reproduced here-in-under:-

“17. GST shall be applicable as per Govt, of India & govt. of
C.G. Amount of GST not included in BOQ. GST as
applicable time to time will be paid to the Contractor
during payment of running/final bills as rate quoted by
Contractor.”

8. There was a similar order issued under the Urban Administration
Department on 21.12.2017 (Annexure P/14), wherein also the
Government had passed an order of similar nature Annexure P/14 of
the said writ petition, which for ready reference is being reproduced

here-in-under:-

“BRI PN 3T @ YUSad 2.1 @ deltol BHIDG 7.2 SN
H fr=gER ureeE 2.:- The rate quoted by the Contractor shall
be deemed to be inclusive of the sales and other levies,
duties, royalties, cess, toll taxes of central and State
Governments, local bodies and authorities that the
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Contractor will have to pay for the performance of this
contract. The Govt. will perform such duties in regard to the
deduction of such taxes at the source as per applicable law.
However, if “Service Tax” and cess on service tax or any
other “New Tax” (not increase or decrease in existing place,
duties, surcharge, accept royalty on minor mineral) is levied
on the Contractor either by Central Govt. or State Govt. then
the Commissioner / Chief Municipal Officer shall reimburse
the” Service Tax” and cess on service tax and or “ New Tax”
amount: on submission of proof of such payment by the
Contractor

SWFd e 4 I We 2 b, dwiReR Aqal I
WRHR gRT ARRIMNT T $R & AN 8 & Qb A d & YO H
HAOd ShaR B Wb gRT B T YA BT FAT URT B W)
I9®! gfgfct qd ¥ AL dRI BT FARNST SR & IORId A0 BRI

qrel Yol §RT @1 Sraefy |

It was in these contexts that the petitioner had filed the earlier around
of litigation i.e. WPT No. 41/2020, which got disposed of on
25.06.2020 for an appropriate decision in respect of the petitioner
who had got the work Orders before coming into force of the GST law.
However, the Respondent-authorities vide impugned order (Annexure
P/1) dated 27.08.2020 has refused to accept the request of the
petitioner for refund of the additional tax burden primarily on the
ground that the terms of the contract at the time of the execution of
the work, did not provide for any such conditions of reimbursement.
That in the said contract, the burden of payment of tax was that on
the Contractor. For ready reference, the relevant portion of the order
passed by the Respondents rejecting the claim of the petitioner vide

the impugned order is as under:-

“TUTETd A R §RT |q~1|cr> 25062020 P UIRT 3 &
oY § T GRS BHIG 4 BRIUIE ST AR SR
HHTT el o1 U UF HHID 2785 /d.olfl. faTie 22.07.2020 Td UH
FHIG 2800/ dolfel. fAIw 24.07.2020 ( aRRME—4) gRT ufarcr &1
SRS R & I &l AN WR GaEd [qarer /e dfzd d
W$Wm§ﬁwﬁ%§é@mw§|wwﬁﬁﬁ#
U U3 feHAlb 28.07.2020 §RI SIUEC! YIa <Rl A Hafed
e g el fhar T 7 |
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SHeR (aT<l) gRT 9T & @rer fhd T 1 orgaell H a1y
3T wiser 2.17.1 “All dues regarding taxes including the sales
Tax, Octroi duties, etc. levied on the Contractor's work by
Government and local bodies or private individuals will be
payable by the Contractor. The water Resources Department
will grant a certificate for the quantities actually used on the
work but will not entertain any claim on this account” & JJaR
(URRTC—A) SHER B AT UHR & BRI DI YA BRAT 8, o1 W
fefl I dRE ®1 <Tar T BT AR FEN BT € | TRIgAR HrIUTeA
AT AR STorda®E S9N Giell @ U9 BHlG 4020 / dolf.
eI 18.08.2020 §RT SHER Bl AT PRI Bl AT & T8 T
aRRMe—3)

SWRIFITIAR T §RT R TR T UBR D BRI DT YA HRAT
ShaR Bl SRR B, AT o gdy & fqid fFd ™ s W
SHAR BT N dlel cad dl Ufagfel fmT g1 fad S a1 orgay |
P W YTae= T8 B |

SHER (Adl) IR W FHY wU 9 IR &R SITES A
gfcrgfc Heeh srardes ST HRd gU YRl fARTehd fdbar Sirer € 1

A development that has subsequently transpired recently is that

the Water Resources Department of the Government of Chhattisgarh

itself now vide order dated 30.09.2022 has amended the terms and

conditions of the contract and has amended the clause 2.17.1. For

ready reference of Clause 2.17.1 and its amended portion is under:-

Eoigaf T gaeTe SNIIBGRCICEIE]

Appendix 2.17.1. 2.17.1

2.10A The Financial bid The Financial bid
offered by the Contractor shall offered by the Contractor

Clause 2.17.1 be inclusive of royalties, all shall be deemed to be

direct and indirect taxes of
central and state governments
i.e. GST (Goods and Services
Tax), income tax and cess and
local taxes as applicable. The
Contractor shall have to pay
all applicable taxes and cess
for the performance of his
contract. The government
shall deduct such taxes at
source as per applicable law.
If any “New Tax” (not increase
of decrease in existing taxes,

inclusive of all Central and
State Government' taxes,
other levies, duties,
royalties, cess, tolls, taxes of
Local Bodies and
Authorities, including GST
(Goods and Service Tax),
that the Contractor shall
have to pay for the
performance of his Contract.
The Governments will
perform such duties in
regard to the deduction of

duties, royalties, cess and such taxes at source as per
surcharge etc.) is levied on the applicable law. The
Contractor, the Engineer in Contractor there  upon
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charge shall reimburse the necessarily and properly pay
amount of such “New Tax” on all the taxes/ levies/ cess/
submission of proof of such royalties/ GST, as per law of
payments of tax by the the land.

Contractor.

However, if any
other New Tax of levy or
cess is imposed by statute
or any deviation in
existing royalty/ tax/ levyl
cess/ GST after the last
stipulated date for the
receipt of the tender
including extensions, if
any, shall be treated as
New Tax and the
Contractor there upon
necessarily and properly
pay such new
taxesllevies/cess/GSTI/roy
alties. The Engineer in
charge shall reimburse the
amount of such “New Tax”
on submission of proof of
such payments of tax by
the Contractor (deducted
in _case of decrease in
existing taxes).

IqT MY OINT B & fafdy | Tohlal uvTa | @R 81T |

11.The 'plain reading of the new amended Order of the State
Government dated 30.09.2022 would reflect that the State
Government has now for the Water Resources Department has taken
a decision to ensure that the Additional Tax burden that has suffered
by a Contractor in the event of a new tax that is imposed, the
additional burden shall be reimbursed to the contract, subject to the
Contractor furnishing the details of the difference of the tax liability

and the additional tax that was required to be paid by the Contractor.

12.Learned counsel for the Petitioner submits that in the light of the
recent decision that has been taken by the Water Resources

Department on 30.09.2022, the claim of the petitioner has to be
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reconsidered by the respondents as his case squarely fits in the

amended provision of clause 2.17.1.

13.1t is the further contentions of the counsel for the petitioner that even

otherwise the decision not to reimburse would be too harsh a decision
on the part of the respondents, for the reason that the Contractor is
not at fault in any manner for incurring the additional tax liability that
has occurred because of the introduction of any new tax. The bid and
the price quoted therein by the Contractor always is taking into
consideration the existing taxes and for which he is liable to pay and
deposit. In case of additional liability incurred on account of the
imposition of a new tax, the Department has to have a mechanism of
compensating the Contractor to the extent of the additional tax liability

that the Contractor had to bare.

14.1t goes without saying that this aspect has been fairly appreciated by

the Government itself and had taken a decision of reimbursing the
additional tax burden to the Contractors when they had issued Orders
for the various Departments under the State Government like: PWD,
Chhattisgarh Rural and Development Agency and Chhattisgarh Urban
Administration and Development Department and subsequently now
vide the order dated 30.09.2022 in the Water Resource Department

as well.

15.1t is also relevant to take note of the submission made by the Counsel

for the petitioner, when in the earlier around of litigation the writ
petition preferred by the petitioner was disposed of in the light of
another order of similar nature passed in WP(C) No. 460 of 2020 in

the case of MIs Manish Pipes Pvt. Ltd. Vs. State of Chhattisgarh
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and Ors. The said writ petition was in-respect-of a contract, under the

Public Heath Engineering Department. Upon a representation made
by the said M/s Manish Pipes Pvt. Ltd. to the Department, the State
Government has accepted his claim and has reimbursed the said
contractor of the additional tax liability incurred in the light of the

introduction of GST.

16.The action on the part of the respondents in rejecting the claim

application also is one, which would be hit by Article 14 of the
constitution of India for the reason that in the event of a Contractor
having contract with the various Department of the Government, he
gets the reimbursement of the additional tax liability from all other
Departments except for one, thus it would be arbitrary and
discriminatory. If the Government has taken a decision to protect the
Interest of the Contractor in the light of introduction of new tax law, it
ought to have been uniformly made applicable to all the Departments
to the State Government and it could not have been made applicable
Departments wise without any sufficient cogent reasons. It would have
been more reasonable and fair on the part of the State Government, if
they would have issued one common Order for all the Department
instead of passing orders Department wise taking into consideration
the fact that the issue is of Policy matter rather than an individual

dispute of a Contractor.

17. Though the State Counsel tried to justify the impugned order on the

ground that the Water Resource Department could not have done
anything without a policy decision by the Government and that all the

claims of the petitioner have been settled strictly in accordance with
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the terms of contracts. In the contract that was entered into with the

petitioner, there was a specific clause i.e. 2.17.1 wherein the entire
liability of payment of tax of any nature was that on the Contractor.
Therefore, according to the State Counsel, the decision by the
respondents while passing (Annexure P/1) was justified and does not

warrant interference.

18.This contention of the State Counsel technically may be correct but
testing the impugned order upon the ambit of Article 14 or for that
matter taking into consideration the fact that the State Government
itself practically when for all the other Departments have accepted
such a claim of the Contractors where there were certain additional
burden incurred by the Contractor in light of introduction of the GST.
The Water Resource Department could not have taken a decision on
the contrary and the very same Water Resource Department itself
now has itself modified the terms of the contract, more particularly
clause 2.17.7 whereby the facility for reimbursement of the additional

tax burden, in event of new tax being imposed, has been ensured.

19. The impugned therefore deserves to be and is accordingly set aside /
quashed. The petitioner at this juncture is directed to make a fresh
claim showing the difference of the tax liability that was incurred at the
time of the submission of the bids and the excess tax paid by him in
the light of the introduction of the GST. Upon such claim being made,
the respondents shall forthwith process the same and the petitioner be
suitably reimbursed after due scrutiny and enquiry necessary in-

respect-of the additional tax burden incurred by the petitioner.
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20.Let the whole exercise be done within an outer limit of three months

from the date the petitioner submits a fresh claim in-respect-of

difference of additional tax liability.

21.Accordingly, the present writ petition stands disposed of.
Sd/-

(P. Sam Koshy)
JUDGE

Jyoti




