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JUDGVENT
D.K. JAIN, J.:

This is an appeal froma judgnent, dated 5th February, 2003, rendered by
the H gh Court of Delhi at New Delhi in CW No. 2278/ 2002
By the inpugned judgment, the Hi gh Court has wupheld the wvalidity of the
Del hi Race Course Licensing (Arendnent) Rules, 2001

On 19th Cctober, 1984, the Central Governnment in exercise of its powers
under Section 2 of the Union Territories (Laws) Act, 1950, extended the
Mysore Race Courses Licensing Act, 1952 (for short "the Act") to the Union

Territory of Delhi, as it existed then, wth certain anendnents. The
Preanble to the said Act reads thus:

"Whereas it is expedient to make provision for the Ilicensing regulation

control and nanagenent of horse-racing on race-course and all natters

connected therewith in the Union Territory of Delhi"

Further, Section 3 of the Act reads as foll ows:

"3. Prohibition of horse-racing on unlicensed race- courses- No horse-race
shall be held save on a race course for which a licence for horse racing
granted in accordance with the provisions of this Act, is in force."

Section 4 which |lays down the procedure for issuing the licences for horse
raci ng reads as foll ows:

"4, Licences for horse-racing- (1) The owner, |lessee or occupier of any
race course nmay apply to the Governnent for horse-racing on such race-
course or for arranging for wagering or betting in such race-course on a
horse, race run or sone other race-course either within the Union territory
of Delhi or Qutside the Union territory of Del hi

(2) The Governnment may (if in its opinion public interest so requires)
wi t hhol d such licence or grant it subject to such conditions and for such
period as they may think fit.

(3) In particular and without prejudice to the generality of the foregoing
power, such conditions nmay provide for-

(a) the paynent of a licence fee;

(b) the maintenance of such accounts and furnishing of such returns as are
required by the United Provinces Entertai nment and Betting Tax Act, 1937 as
extended to the Union territory of Del hi

(c) the amobunt of stakes which nmay be allotted for different kinds of
hor ses;

(d) the measures to be taken for the training of persons to becone Jockeys;

(e) the neasures to be taken to encourage Indian bred horses and |Indian
Jockeys;

(f) the inclusion or association of such persons as the Governnent nmay
nom nate as Stewards or nmenbers in the conduct and nanagenment of horse-
raci ng;



(g) the utilisation of the anpbunt collected by the licensee in the conduct
and managenent of horse-racing;

(h) such other nmatters connected with horse-racing and the nmintenance of
the race-course for which in the opinion of Governnent it is necessary or
expedi ent to rmake provision in the |icence.

Sections 5, 6 and 7 respectively enunerate penalties for taking part in
horse races on unlicensed race-course and for contravention of conditions
of licence. Section 9 envisages that cogni zance of the offences under the
Act can be taken by a court not inferior to that of a Metropolitan
Magi strate. Section 11, the pivotal provision, whi ch enpower s t he
Governnent to nmake rules, reads as foll ows:

"11. Power to nake rules-(1) The Governnent nmay, by notification in the
Del hi Gazette, nmake rules for the purpose of <carrying into effect the
provisions of this Act.

(2) In particular and without prejudice to the generality of the foregoing
powers; such rules may provide for all or any of the following matters,
nanel y: -

(i) the formand manner in which applications for |licences are to be nade;
(ii) the fees payable for such |icences;

(iii) the period for which licences are to be granted;

(iv) the renewal, nodification and cancellation of licences."

In furtherance of the power conferred under Section 11 of the Act, by a
notification dated 1st March 1985, the Administration of the Uni on

Territory of Delhi, notified the Del hi Race Course Licensing Rules, 1985
[for short "1985 Rules"]. Rules 4 and 5 of the 1985 Rules lay down the

procedure for submi ssion of application for grant of |Iicence for horse
racing and the wvalidity period of such licence respectively. Rule 6
prescribes the rate of 'Licence fee’'. It reads as follows :

"6. Licence fee-The fee for the grant or renewal of a licence for horse

racing on the race course shall be a sum of rupees two thousand (Rs.2000/-)
per day on which race is held. The fee for the grant or renewal of a
licence for arranging for wagering or betting on a horse race run on any
ot her race course, within or outside the Union Territory of Delhi, shall be
rupees five hundred (Rs.500/-) per race day on which race is held."

Rule 12 of the 1985 Rules, material for our purpose, confers power of
i nspection and states as under

"12. Inspection- The District Oficer or any other officer not below the
rank of Entertainment Tax Inspector shall have access to the |licensed race
course at all reasonable tines with a view to satisfy hinself that the
provi sions of the Act and these Rules are being conplied with and that the
conditions of the licence are duly observed."

On 7th March 2001, in exercise of the powers conferred under Section 11 of
the Act, the Lt. Governor of the National Capital Territory of Delhi
enacted the Del hi Race Course Licensing (Arendnent) Rules, 2001 (for short
"2001 Rules") and enhanced the aforesaid |licence fee rates to Rs.20,000/-
and Rs.5,000/- respectively.

On 31st January, 2002, Conmi ssioner of Excise, Entertainnment & Luxury Tax
(respondent no.3 in this appeal) issued a demand letter to Del hi Race d ub,
a body corporate, the appellant in this appeal, informng them that the
licence fee deposited by themwas short by Rs.17,80,000/- for the year

2001-02 and by Rs. 18 Lacs for the year 2002-03. Validity of the
demand notice was questioned by the appellant by way of a wit petition in
the Hi gh Court of Delhi, on the grounds that both the notifications, dated
19th Cctober, 1984 and 7th March, 2001 were illegal in as nuch as : (i)
del egati on of powers under Section 11 of the Act to the Lt. Governor, to



fix the licence fee wthout any guidelines is excessive delegation of
| egislative power and is therefore, ultra vires, (ii) in the absence of an
el ement of quid pro quo, the licence fee charged was not in the nature of a
fee but atax and (iii) the ten fold increase in licence fee was highly
excessive. However, it appears that based on the argunments advanced by the
| earned counsel, the Hi gh Court franed two key questions viz. (i) |Is the
licence fee under Rule 6 of the 1985 Rules a "fee" or not ? and (ii) If it
is afee, is it excessive or not?

Answering both the questions against the appellant, the Hgh Court
concluded that the licence fee in question is not a conpensatory fee and
consequently there was no requirenent of a quid pro quo; the licence fee is
in the nature of a regulatory fee and therefore, would not require any quid
pro quo in the formof any social service and when the inpost of Rs.2,000/-
and Rs.500/- in the year 1984 was not regarded by the appellant as being
excessive, keeping in mind the high rate of inflation between 1984 and
2001, the enhanced rates of Rs.20,000/- and Rs.5,000/- in the year 2001
could not be said to be excessive. Hence, the appellant’s wit petition
havi ng been dism ssed, they are before us in this appeal

At the outset, M. S. K Bagaria, |earned senior counsel appearing for the
appel lant, submitted that he would confine his submissions only to the two
i ssues relating to the excessive delegation of power in the nmatter of
fixation of licence fee and that the fee levied is in fact a tax and
therefore, ultra-vires entry 66 of List Il in the Seventh Schedule of the
Constitution of India and woul d not press the issue that the fee levied is
excessi ve.

Learned counsel strenuously urged that Section 11(2) of the Act confers
ungui ded, uncontrolled and unfettered power on the Administrator to fix
licence fee and thus, ipso facto bad in law, wunconstitutional and ultra-
vires. Learned counsel traced the evolution of law in this regard by
referring to several decisions of this Court. The main thrust of his
submi ssi ons was based on the decision of this Court in Corporation of
Calcutta & Anr. Vs. Liberty Cinema[l], wherein it was held that the
function of fixing the rate of tax is not an essential function and can be
del egated, but such del egation has to be under some guidance. He invited
our attention to the case of Devi Das Gopal Krishnan & O's. Vs. State of
Punjab & Ors.[2], wherein while explaining the ratio of the decision in
Li berty Cinema (supra) and enphasising the necessity of sone guidance
whil e del egating the power to fix the rate of tax, it was observed that the
doctrine of <constitutional and statutory needs woul d not af ford
reasonabl e guidelines in the fixation of such rates of tax. Rel i ance was
al so placed on The Minicipal Corporation of Delhi Vs. Birla Cotton,
Spi nning and Weaving MIls, Delhi & Anr.[3], wherein, the Constitution
Bench of this Court, while observing that guidance and control nust
necessarily be present while delegating a legislative function, discussed
various forns of such gui dance dependi ng upon the facts of each del egation

and held that the formof guidance to be given in a particular case,
depends on a consideration of the provisions of the particular Act in
question including the nature of the body to which the function has been
del egated. Lastly, reference was nade to the case of Gmalior Rayon Silk
Mg. (Wg.) Co. Ltd. Vs. The Assistant Commissioner of Sales Tax & Os.[4],
wherei n the above nmentioned principles were reiterated. According to the

| earned counsel, Section 4(3) of the Act nerely provides for t he
conditions, subject to which a licence may be granted but does not contain
any gui dance or policy relating to fixation of the licence fee. Simlarly,

Rule 13(2) of the 2001 Rules confer power of inspection of the |icensed
race course and has nothing to do with the licence fee or its rates. Thus,
the | earned senior counsel asserted that in the present case, Section 11(2)
of the Act confers wunguided, wunfettered and arbitrary power on the
Governnment to fix the licence fee without a minute shred of guidance of any
manner and hence is beyond the Ilimts of permssible delegation and
therefore, deserves to be struck down as unconstitutional

M. Bagaria also subnmitted that in the absence of any element of fee, as no
services were being provided to the appellant against the fee charged,
Iicence fee cannot be demanded, in as nuch as it |acked any element of quid
pro quo. Referring to the decisions of this Court in The Delhi Coth &



General MIls Co. Ltd. Vs. The Chief Conmi ssioner, Delhi & Os.[5]; Kewal
Krishan Puri Vs. State of Punjab[6]; Secunderabad Hyderabad Hotel Owners

Association & O's. Vs. Hyderabad Minicipal Corporation, Hyderabad &
Anr.[7]; A P. Paper MIls Linmted Vs. Government of AP. & Anr[8]; B. S E

Brokers’ Forum Bonbay & Ors. Vs. Securities And Exchange Board of India &
Os.[9] and Liberty C nema case (supra) |earned counsel argued that even
though quid pro quo may not be required if the fee is classified as
regul atory fee, nevertheless there nmust be a broad co-relation between the
fee levied and the expenses incurred for rendition of services. It was
contended that when a question arises whether the levy is in the nature of
a fee, the duties and obligations inposed on the inspecting staff and the
nature of the work done by themhas to be exanmined for the purpose of
determining the rendering of the services, which would make the levy a fee.

Per contra, M. T.S. Doabia, |earned senior counsel appearing on behalf of
respondent nos.2 and 3, submitted that the Act does not suffer from the
vi ce of excessive delegation as the schene of the Act provides enough
guidelines to fix the rate of licence fee. To buttress his argunent, he
relied upon the Preanble and the text of Section 4 of the Act as also Rule
13(2) of the 1985 Rules. Draw ng support from Liberty C nema (supra) and
Muni ci pal Corporation of Del hi (supra) |earned counsel contended that the
nature and extent of guidance is to be ascertained fromthe broad features
and obj ects sought to be achieved by a particular statute and not on the
touchstone of a rigid uniform rule. According to the Ilearned counsel

Section 4(3) of the Act, relating to the conditions of Ilicence, itself
provi des the paraneters to be kept in view while fixing the Iicence fee and
are thus, sufficient guidelines in the matter of fixation of such |Iicence
fee. Rebutting the subm ssions of the appellant that the Ilevy cannot be
demanded as there was no quid pro quo involved, |earned senior counse
subnitted that there is an inherent distinction between the fee for
services rendered; i.e. conpensatory fee and a license fee which is in the
nature of a regulatory fee, where no quid pro quo was necessary. In

support, reliance was placed on the decisions of this Court in Liberty
C nema (supra); Secunderabad Hyderabad Hotel Owners’ Association (supra)
and A.P. Paper MIIls Ltd. (supra) wherein it was held that a licence fee
is regulatory when the activities for which a licence is granted, require
to be regulated or controlled. The fee which is charged for regulation of
such activity would be classifiable as a fee and not a tax, although no
services are rendered. He thus, submtted that the present fee being a
regul atory fee, charged for the purpose of nonitoring the activities to
ensure that the licencees conply with the terns and conditions of licence,
does not necessarily have to satisfy the test of quid pro quo and hence is
valid. Although it was never the case of the respondents before the High
Court, yet M. Doabia endeavoured to submit, in the alternative, that the
i mpugned i npost could be justified as a tax.

Learned counsel also urged that the fact that the I evy had been challenged
after a long delay was by itself sufficient for the High Court to disniss
the wit petition

Bef ore addressing and eval uating the rival subm ssions on the first issue,
it would be useful to first survey the decisions heavily relied upon by the
| earned counsel, wherein the question as to the linmits of pernissible
del egation of legislative power by a legislature to an executivel/another
body has been exami ned in extenso.

Li berty Cinema (supra), on which heavy reliance was placed by M. Bagaria
related to a | evy inposed on cinema houses under the Calcutta Municipa
Act, 1951. The |evy was quashed by a | earned Single Judge on the grounds
that : (i) the levy being in the nature of a licence fee and not a tax,
did not pass the test of legality on account of there being no correlation
between the anmount charged from the theatre owners and the services
rendered to them or the expenses incurred by the Municipality in regard to
the issue of licences and (ii) Section 548(2) of the said Act, which
aut horised the Corporation to levy a tax, is unconstitutional as suffering
fromthe vice of excessive delegation as it laid down no principle;
i ndi cated no policy and afforded no guidance for deternmining the basis or
the rate on which the tax was to be levied and is, therefore, void.
Corporation’s appeal before the D vision Bench being unsuccessful, the



matter reached this Court. By majority, Corporation’s appeal was allowed
and i npost was upheld as a tax. However, while upholding the wvalidity of
| evy, speaking for the majority, Sarkar, J. observed that when the power to
fix rates of tax is left to another body, the |legislature nust provide
gui dance for such fixation. Nevertheless, the validity of the guidance
cannot be tested by a rigid uniformrule and nust depend on the object of
the Act which del egated the power to fix the rate. Thus, it was held that
the power to fix the rate of tax can be del egated but sone guidance has to
be specified in the Act.

A simlar question arose in Devi Das (supra) where the Constitution Bench
whi | e endorsing the opinion rendered in Liberty Cnema (supra), held that
there can be no general principle that the doctrine of constitutional and
statutory needs woul d al ways afford reasonable guidelines in the fixation
of rates of taxation. Each statute has to be examined to find out whether
there are guidelines therein which prevent del egation from being excessive.
The Constitution Bench sunmarised the law on the subject of excessive
del egation as foll ows:
"The Constitution confers a power and inposes a duty on the Ilegislature to
make | aws. The essential legislative function is the determ nation of the
legislative policy and its fornmulation as a rule of conduct. Ooviously it
cannot abdicate its functions in favour of another. But in view of the
multifarious activities of a welfare State, it cannot presunmably work out
all the details to suit the varying aspects of a conplex situation. It nust
necessarily del egate the working out of details to the executive or any
other agency. But there is a danger inherent in such a process of
del egation. An overburdened | egislature or one controlled by a powerful
executive may unduly overstep the limts of delegation. It may not lay down
any policy at all; it nmay declare its policy in vague and general terns;
it may not set down any standard for the guidance of the executive; it may
confer an arbitrary power on the executive to change or nodify the policy
laid down by it without reserving for itself any control over subordinate
| egislation. This self effacement of |egislative power in favour of another
agency either in whole or in part is beyond the pernmissible limts of
del egation. It is for a Court to hold on a fair, generous and |ibera
construction of an inpugned statute whether the |egislature exceeded such
limts. But the said liberal construction should not be carried by the
Courts to the extent of always trying to discover a dormant or |atent
l egislative policy to sustain an arbitrary power conferred on executive
authorities. It is the duty of the Court to strike down wthout any
hesitation any arbitrary power conferred on the executive by t he
| egi slature.”

(Enphasi s supplied by us)

Qur attention was also invited to a seven Judge Bench decision in Minicipa
Corporation of Delhi (supra) where the mgjority again took the view that
the |l egislature can del egate non essential |egislative functions, but while
del egating such functions, there nust be a clear legislative policy which
serves as guidance for the authority on which the function is delegated. As
long as a legislative policy can be culled out with sufficient clarity or a
standard is laid down, Courts should not interfere with the discretion that
undoubtedly rests with the legislature in deternmining the extent of
del egation necessary in a particular case. On a review of a nunber of
decisions on the point, including In re. Delhi Laws Act, 1912[10], Liberty
C nema (supra) and Devi Das (supra), Wanchoo C.J. (speaking for hinself and
Shelat, J.) observed that what gui dance should be given and to what extent
and whet her gui dance has been given in a particular case at all depends on
a consideration of the provisions of the particular Act wth which the
Court has to deal with including its preanble. It was also observed that
the nature of the body to which delegation is made is also a factor to be
taken into consideration in determning whether there is suf ficient
gui dance in the matter of delegation. However, what form the guidance
should take is again a matter which cannot be stated in general terns. It
wi Il depend upon the circunstances of each statute under consideration; in
some cases guidance in broad general terns nay be enough; in other cases
nmore detail ed gui dance may be necessary. In the same decision, Shah
J. (speaking for hinself and VaidialingamJ.) after analyzing the cases on



the point of delegation of |egislative function by the Legislature, culled
out the follow ng principles:

"(i) Under the Constitution the Legislature has plenary powers wthin its
allotted field; (ii) Essential legislative function cannot be delegated by
the Legislature, that is, there can be no abdication of legislative
function or authority by conplete effacenent, or even partially in respect
of a particular topic or matter entrusted by the Constitution to the
Legislature; (iii) Power to make subsidiary or ancillary |legislation nmay
however be entrusted by the Legislature to another body of its choice,
provided there is enunciation of policy, principles, or standards either
expressly or by inplication for the guidance of the delegate in that
behal f. Entrustnment of power w thout guidance anounts to excessi ve
del egation of legislative authority; (iv) Mere authority to legislate on a
particular topic does not confer authority to delegate its power to
legislate on that topic to another body. The power conferred upon the
Legislature on a topic is specifically entrusted to that body, and it is a
necessary intendnent of the constitutional provision which confers that
power that it shall not be delegated wthout |laying down principles,
policy, standard or guidance to another body unless the Constitution
expressly permts delegation; and (v) the taxing provisions are not
exception to these rules.”

From the conspectus of the views on the question of nature and extent of
del egation of legislative functions by the Legi sl ature, t wo br oad
principles energe, viz. (i) that delegation of non essential |I|egislative
function of fixation of rate of inposts is a necessity to nmeet the
mul tifarious denands of a welfare state, but while delegating such a
function laying down of a clear legislative policy is pre-requisite and
(ii) while delegating the power of fixation of rate of tax, there nmnust be
in existence, inter-alia, sone guidance, control, safeguards and checks
in the concerned Act. It is manifest that the question of application of
the second principle will not arise unless the inpost is a tax. Therefore,
as long as the legislative policy is defined in clear terns, which provides
gui dance to the del egate, such delegation of a non essential legislative
function is permissible. Hence, besides the general principle that while
del egating a legislative function, there should be a clear legislative
policy, these judgnents, which were vociferously relied upon before us,
wi Il have no bearing unless the |levy involved is tax.

Therefore, the pivotal question to be determined is the nature of the
i mpost in the present case. The characteristics of a fee, as distinct from
tax, were explained by this Court, as early as in The Conmi ssioner, Hindu
Rel i gi ous Endownents, Madras Vs. Sri Lakshmindra Thirtha Swamar of Sri

Shirur Mutt[11]] (commonly referred to as the *Shirur Mitt’s Case’). The
ratio of this decision has been consistently followed as |ocus classicus in
subsequent decisions dealing with the concept of ’'fee’ and ’'tax’'. A

Constitution Bench of this Court in Hingir Ranmpur Coal Co. Ltd. Vs. State
of Oissa[l1l2] was faced with the challenge of deci di ng upon t he
constitutional validity of the Orissa Mning Areas Developnent Fund Act,
1952, levying cess on the colliery of the petitioner therein. The Bench
explained different features of a ’'tax’, a 'fee’ and ’'cess’ in the
fol |l owi ng passage

"The neat and terse definition of Tax which has been given by Latham C J.,
in Matthews v. Chicory Marketing Board (1938) 60 C.L.R 263 is often cited

as a classic on this subject. "Atax", said Latham C. J., "is a conpul sory
exaction of noney by public authority for public purposes enforceable by
law, and is not paynment for services rendered". In bringing out the

essential features of a tax this definition also assists in distinguishing
atax froma fee. It is true that between a tax and a fee there is no
generic difference. Both are conpulsory exactions of noney by public
authorities; but whereas a tax is inposed for public purposes and is not,
and need not, be supported by any consideration of service rendered in
return, a fee is levied essentially for services rendered and as such there
is an elenent of quid pro quo between the person who pays the fee and the
public authority which inposes it. |If specific services are rendered to a
specific area or to a specific class of persons or trade or business in any
| ocal area, and as a condition precedent for the said services or in return
for themcess is levied against the said area or the said class of persons



or trade or business the cess is distinguishable from a tax and is
described as a fee.."

It was further held that,

"It is true that when the Legislature levies a fee for rendering specific
services to a specified area or to a specified class of persons or trade or
business, in the last analysis such services may indirectly form part of
services to the public in general. |If the special service rendered is
distinctly and primarily neant for the benefit of a specified class or area
the fact that in benefitting the specified class or area the State as a
whole may ultimately and indirectly be benefitted would not detract from
the character of the levy as a fee. Wiere, however, the specific service is
i ndi stinguishable frompublic service, and in essence is directly a part of
it, different considerations may arise. In such a case it is necessary to
enquire what is the primary object of the levy and the essential purpose
which it is intended to achieve. Its primary object and the essentia

pur pose nust be distinguished fromits ultimaite or incidental results or
consequences. That is the true test in determining the character of the
levy...."

(Enphasi s supplied by us)

Recently in State of WB. Vs. Kesoram I|ndustries Ltd. & Os.[13], a
Constitution Bench of this Court, relying upon the decision in Hingir
Ranpur Coal Co. Ltd (supra), explained the distinction between the terns
"tax’ and 'fee’ in the follow ng words: (SCC HN)
"The termcess is commonly enployed to connote a tax with a purpose or a
tax allocated to a particular thing. However, it also neans an assessnent
or levy. Depending on the context and purpose of levy, cess may not be a
tax; it may be a fee or fee as well. It is not necessary that the services
rendered fromout of the fee collected should be directly in proportion
with the amount of fee collected. It is wequally not necessary that the
services rendered by the fee <collected should remain confined to the
persons fromwhomthe fee has been collected. Availability of indirect
benefit and a general nexus between the persons bearing the burden of |evy
of fee and the services rendered out of the fee <collected is enough to
uphold the validity of the fee charged...."

(Enphasi s supplied by us)

In the light of the tests laid down in H ngir Ranmpur (supra) and followed

in Kesoram Industries (supra), it is manifest that the true test to
determine the character of a levy, delineating ’'tax’ from ’'fee’ is the
primary object of the levy and the essential purpose intended to be
achieved. 1In the instant case, it is plain fromthe scheme of the Act that

its sole aimis regulation, control and nanagenent of horse-racing. Such a
regulation is necessary in public interest to control the act of betting
and wagering as well as to pronote the sport in the Indian context. To
achi eve this purpose, licences are issued subject to conpliance wth the
conditions laid dowmn therein, which inter alia i nclude maintenance of
accounts and furnishing of periodical returns; anount of stakes which rmay
be allotted for different kinds of horses; the neasures to be taken for the
training of the persons to becone jockeys, to encourage Indian bred horses
and | ndi an jockeys; the inclusion and association of such persons as the
governnent nmay noninate as stewards or nmenbers in the conduct and
managenent of the horse-racing. The violation of the conditions of the
licence or the Act is penalised under the Act besides a provision for
cogni zance by a court not inferior to a Metropolitan Magistrate. To ensure
compliance with these conditions, the 1985 Rules enpower the District
O ficer or an Entertainment Tax Oficer to conduct inspection of the race
club at reasonable times. Thus, the nature of the inpost is not nerely
compul sory exaction of money to augnent the revenue of the State but its
true object is to regulate, control, manage and encourage the sport of
horse racing as is distinctly spelled out in the Act and the 1985 Rules.
For the purpose of enforcenent, wde powers are conferred on various
authorities to enable them to supervise, regulate and noni t or t he
activities relating to the race course with a view to secure proper
enforcenment of the provisions. Therefore, by applying the principles laid
down in the aforesaid decisions, it is clear that the said levy is a ’'fee



and not ’'tax’.

The appel |l ants have al so chal |l enged the nature of the inpost, as according
to themit is a tax inposed under the guise of a fee, since there is no
quid pro quo or any broad co-relation between the inpost and the services
rendered in return, rather, there is no service in return at all. Wile it
is true that "quid pro quo’ is one of the determning factors that sets
apart 'tax’ froma ’'fee’ but the concept of quid pro quo requires to be
understood in its proper perspective. It can be traced back to the
decision of this Court in Sreenivasa CGeneral Traders and Ors. Vs. State of
Andhra Pradesh and Ors.[14], wherein a Bench of three |earned Judges,
anal ysed, in great detail, the principles culled out in Kewal Krishan Puri
(supra). Opining that the observation nmade in the said decision, seeking
to quantify the extent of correlation between the amount of fee collected
and the cost of rendition of service, nanely: 'At least a good and
substantial portion of the anmount collected on account of fees, nmay be in
nei ghbour hood of two-thirds or three-fourths, nust be shown with reasonable
certainty as being spent for rendering services in the nmarket to the payer
of fee' appeared to be an obiter, the Court echoed the following views
i nsofar as the actual quid pro quo between the services rendered and payer
of the fee was concerned:

"31. The traditional view that there nust be actual quid pro quo for a fee
has undergone a sea change in the subsequent decisions. The distinction
between a tax and a fee lies prinmarily in the fact that a tax is levied as
part of a comon burden, while a fee is for paynent of a specific benefit
or privilege although the special advantage is secondary to the primary
motive of regulation in public interest. If the elenent of revenue for
general purpose of the State predom nates, the levy beconmes a tax. |In
regard to fees there is, and nust always be, <correlation between the fee
collected and the service intended to be rendered. In determni ning whether a
levy is a fee, the true test must be whether its primary and essential
purpose is to render specific services to a specified area of class; it may
be of no consequence that the State may ultimately and indirectly be
benefitted by it. The power of any legislature to levy a fee is conditioned
by the fact that it nust be "by and large" a quid pro quo for the services
rendered. However, correlationship between the Ilevy and the services
rendered (sic or) expected is one of general character and not of
mat hemati cal exactitude. Al that is necessary is that there should be a
"reasonabl e rel ati onshi p” between the levy of the Fee and the services
render ed.

32. There is no generic difference between a tax and a fee. Both are
compul sory exactions of nmoney by public authorities. Conpulsion lies in
the fact that payment is enforceable by | aw against a person inspite of his
unwi | I i ngness or want of consent. A levy in the nature of fee does not
cease to be of that character nerely because there is an elenent of
conmpul si on or coerciveness present in it, nor is it a postulate of a fee
that it nmust have direct relation to the actual service rendered by the
authority to each individual who obtains the benefit of the service. It is
now i ncreasingly realized that nerely because the collections for the
services rendered or the grant of a privilege or licence are taken to the
consolidated fund of the State and not separately appropriated towards the
expenditure for rendering the service is not by itself deci si ve.
Presumably, the attention of the Court in Shirur Mitt case (AIR 1954 SC
282: 1954 SCR 1005) was not drawn to Article 226 of the Constitution. The
Constitution nowhere contenplates it to be an essential elenent of fee that
it should be credited to a separate fund and not to the consolidated fund.
It is also increasingly realised that the elenment of quid pro quo in the
strict sense is not always a sine qua non for a fee. It is needless to
stress that the elenent of quid pro quo is not necessarily absent in every
t ax. i} i} i}

7. It is not always possible to work out wth mathematical precision the
anmount of fee required for the services to be rendered each year and to
collect only just that amount which is sufficient for neeting t he
expenditure in that year. |In some years, the incone of a nmarket comittee
by way of nmarket fee and licence fee may exceed the expenditure and in
anot her year when the developnent works are in progress for providing
nmodern infrastructure facilities, the expenditure may be far in excess of



the incone. It is wong to take only one particular year or a few years
into consideration to decide whether the fee is comensurate wth the
services rendered. An overall picture has to be taken in dealing with the
question whether there is quid pro quo i.e. there is <correlation between
the increase in the rate of fee from50 paise to rupee one and the services
rendered..... "

It is pertinent to note that in Liberty Cinema (supra), the Court had
identified the existence of two distinct kinds of fee and traced its
presence to the Constitution itself. It was observed that in our
Constitution, fee for licence and fee for servi ces render ed are
contenpl ated as different kinds of levy. The former is not intended to be a
fee for services rendered. This is apparent from a bare reading of
Articles 110(2) and 199(2) of the Constitution, where both the expressions
are used, indicating thereby that they are not the sane. Quoting Shannon
Vs. Lower Mainland Dairy Products Board[15], with approval, it was
observed thus :-

"if licences are granted, it appears to be no objection that fees should be
charged in order either to defray the <costs of admnistering the |oca
regul ation or to increase the general funds of the Province or for both
purposes...|lt cannot, as their Lordships think, be an objection to a
licence plus a fee that it is directed both to the regulation of trade and
to the provision of revenue."

The sane principle was reiterated in Secunderabad Hyderabad Hotels Owners
Associ ation case (supra) where the existence of two types of fee and the
di stinction between them has been highlighted as foll ows:
"9. It is, by now, well settled that a licence fee may be either regulatory
or conpensatory. Wen a fee is charged for rendering specific services, a
certain elenment of quid pro quo nust be there between the service rendered
and the fee charged so that the licence fee is commensurate wth the cost
of rendering the service although exact arithnetical equivalence is not
expected. However, this is not the only kind of fee which can be charged.
Li cence fee can also be regulatory when the activities for which a |Ilicence
is given require to be regulated or controlled. The fee which is charged
for regulation for such activity would be validly classifiable as a fee and
not a tax although no service is rendered. An elenent of quid pro quo for
the levy of such fees is not required although such fees cannot be
excessive. "

(Enphasi s supplied by us)

Dealing with such regulatory fees, this Court in Vam Organic Chemicals Ltd.
& Anr. Vs. State of UP. & Ors.[16]; observed that in case of a regulatory

fee, like the licence fee, no quid pro quo is necessary, but such fee
shoul d not be excessive. The sane distinction between regulatory and
conmpensatory fees has been highlighted in P. Kannadasan Vs. State of

T.N.[17]; State of Tripura Vs. Sudhir Ranjan Nath[18]; B.S E  Brokers
Forum case (supra) and followed in several |ater decisions.

In A P. Paper MIls Ltd. (supra), a bench of three learned Judges of this
Court was called upon to exanine the validity of the revision of licence
fee under the Andhra Pradesh Factories Rules, 1950. The levy of licence fee
was challenged inter-alia on the grounds that the fee inposed being in fact
a tax, the State had no power to levy the same; the Rules or the Factories
Act, 1948, did not provide any «criteria or guidelines for fixation of
licence fee and that the State had no power to inpose or enhance the
licence fee for any alleged services rendered or proposed to be rendered
under other |egislations other than the concerned Act, as the power s
del egat ed under that particular Act only. On an analysis of the provisions
of that Act and the Rul es nmade thereunder, the Court came to the conclusion
that the licence fee in this case was a regulatory fee and not a fee for
any special services rendered; there was no nention of any special service
to be rendered to the payer of the licence fee in the provisions and the
purpose of the licence was to enable the authorities to supervise, regulate
and nonitor the activities relating to factories with a view to secure
proper enforcenment of the provisions. It was observed that the nature of
the provisions nmade it clear that for proper enforcenent of the statutory



provi si ons, persons possessing considerabl e experience and expertise were
required. On the question whether the element of quid pro quo, as it s
understood in common | egal parlance, was applicable to a regulatory fee,
as in that case, speaking for the bench, D.P. Mhapatra, J., concl uded
thus :

"32. Fromthe conspectus of the views taken in the decided cases noted
above it is clear that the inpugned licence fee is regulatory in character.
Therefore, stricto sensu the elenent of quid pro quo does not apply in the
case. The question to be considered is if there is a r easonabl e
correlation between the levy of the licence fee and the purpose for which
the provisions of the Act and the Rul es have been enacted/framed. As noted
earlier, the High Court has answered the question in the affirmative. W
have carefully exami ned the provisions of the Act and the Rules and al so
the pleadings of the parties. W find that the H gh Court has given
cogent and valid reasons for the findings recorded by it and the said
findings do not suffer fromany serious illegality. It 1is our considered
view that the licence fee has correlation with the purpose for which the
statute and the rul es have been enacted."

Thus, it is clear that a licence fee inposed for regulatory purposes is not
conditioned by the fact that there nust be a quid pro quo for the services
rendered, but that, such licence fee nust be reasonable and not excessive.
It would again not be possible to work out wth arithnetical equivalence
t he anount of fee which could be said to be reasonable or otherw se. | f
there is a broad correl ati on between the expenditure which the State incurs
and the fees charged, the fees could be sustained as reasonabl e.

As noted above, in the present case, the object of the Act, as synthesized
fromits provisions, is to regulate, nmnonitor, control and encourage the
sport of horse-racing. For this purpose, licences are issued subject to
certain conditions. The conpliance with the licence condi tions is
inevitable for renewal of the licences as well as significant to avoid any
penalty under the Act. To ensure such conpliance, as aforesaid, district
officers/ entertainment tax officers are entrusted with the duty of
i nspection. The nature of inspection enjoined by the Act is not of a
general nature but requires expertise and training and also constant vigi
on the activities of the race course. The expenses incurred in carrying
out such regular inspections have to be considerable. Hence, in our
opinion, the licence fee inposed in the present case is a regulatory fee
and need not necessarily entail rendition of specific services in return
but at the same time should not be excessive. In any case, the appellant
has not chall enged the amount of the |levy as unreasonable and expropriatory
or excessive. The argument on behal f of the appellant that inspection does
not constitute a service rendered in lieu of the fee charged, based upon
the observations in the Liberty Cinema case (supra) is equally fallacious.
In Delhi doth & GCeneral MIls Co. Ltd. Vs. The Chief Conmi ssioner
Del hi[19] while holding that the levy involved in that case was a fee as
opposed to tax, this Court held as foll ows:

"....ln each case where the question arises whether the levy is in the
nature of a fee the entire schene of the statutory provisions, the duties
and obligations inposed on the inspecting staff and the nature of work done
by themwi Il have to be examned for the purpose of deternmning the
rendering of the services which would nake the levy a fee. It 1is quite
apparent that in the Liberty Cnema case it was found that no service of
any kind was being or could be rendered and for that reason the Ilevy was
held to be a tax and not a fee...."

The observations nmade in the Delhi Cloth and General MIlIls (supra) apply
squarely to the instant case. The scheme of the Act; its object as
elucidated in its provisions and Rul es nmade therein; nature of conditions
imposed in the licences; inspection to ensure its conpliance and non-
renewal of the licence as well as penalty in case of contravention of the
licence conditions, nake the Act fall in the category of inposts where
contributions are required to be nmade for the purpose of naintaining an
Authority and the staff for supervising and controlling a public activity
viz. the horse racing. Besides, the presence of a large institution Iike
the race course enjoins additional burden on the civic authorities to



mai ntai n and devel op the surrounding area for the convenience of the public
at large. This Court echoed a simlar viewin the Secunderabad Hyderabad
Hotel s Omners’ Association case (supra) as foll ows:

"(8)....Undoubtedly, the Corporation has the general duty to provide
scavenging and sanitation services including renoval of garbage and
mai nt ai ni ng hygienic conditions in the city for the benefit of all persons

living in the city. Neverthel ess, hotels and eating houses by reason of the
nature of their occupation, do inpose an additional burden on the nunicipa
corporation in discharging its duties of lifting of garbage, naintenance of
hygi ene and sanitation since a |large nunber of persons use the prenises
either for lodging or for eating; the food is prepared in large quantity
unl i ke individual households and the resulting garbage is also nuch nore
t han what woul d otherw se be in the case of individual households..... "

Thus, the licence fee levied in the present case, being regulatory in
nature, the Governnent need not render sone defined or specific services in

return as long as the fee satisfies the limtation of being reasonable. W
may reiterate here that the anount of |licence fee charged from the
appel I ant has not been chal |l enged as bei ng excessi ve. Thus, in light of

the above observations relating to inspection and other provisions of the
Act, we hold that the licence fee charged has a broad co-relation wth the
obj ect and purpose for which the Act and the 2001 Rul es have been enacted.

As noted above, challenge to the constitutionality of Section 11(2) of the
Act was based on the prenise that no guidance, check, control or safeguard
is specified in the Act. This principle, as we have distinguished above,
applies only to the cases of delegation of the function of fixation of rate
of tax and not a fee. As we have held that the levy involved in the
present case is a fee and not tax, the ratio of the above-nentioned cases,
relied upon by the | earned Senior Counsel, wll have no application in
determ ning the question before us. The schene of the Act <clearly spells
out the object, policy and the intention with which it has been enacted and
therefore, the Act does not warrant any interference as being an instance
of excessive del egation

Before we part with the judgnent, it 1is pertinent to note that the
challenge to the validity of Section 11(2) of the Act was raised after
al rost 15 years of its comng into force. The appellant, since the
commencenent of the Act, had been regularly paying the licence fee and the
present challenge was nade only when quantum of the licence fee was

i ncreased by the Governnent on account of non revision of the sane since
the conmencenment of the Act. Evidently, the inflation during this period
was taken as the criterion for increasing the quantumof the fee. It is a
reasonabl e i ncrease keeping in view the fact that the expenditure incurred
by the Governnment in carrying out the regulatory activities for attaining

the object of the Act would have proportionately increased. It is also
relevant to note that an institution of the size of the Race Course should
not cloak their objection to an increase in the rate of |Ilicence fee and

present themas a challenge to the constitutionality of the charging
section.

In view of the aforegoing discussion, we are in agreenent wth the High
Court that Section 11(2) of the Act as well as 2001 Rules do not suffer
fromany legal infirmity. This appeal, being bereft of any nerit, is
di sm ssed accordingly, with costs, quantified at Rs.50, 000/-.

|

: |

| | (D.K. JAIN)
|

|

|

Lo J.
INE\N . I (ANIL R DAVE)
| JULY 13, 2012. |



ARS

I TEM NO. 1-A COURT NO. 3 SECTION IITA
(For Judgnent)
SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS

ClVIL APPEAL NO. 6461 COF 2003

Del hi Race Cl ub Ltd. Appel I ant (s)
Ver sus

Union of India & Os. Respondent ( s)

DATE : 13/07/2012 This appeal was called on for

pronouncenent of judgment today.

For Appel I ant(s) Ms. B. Vijayal akshni Menon, Adv.-on-Record

For Respondent (s) M. D.S Mahra, Adv.-on-Record

Hon’ bl e M. Justice D.K. Jain pronounced the judgnent of the Bench
comprising His Lordship and Hon’ble M. Justice Anil. R Dave.

This appeal, being bereft of any nerit, is disnissed
accordingly, with costs, quantified at Rs.50, 000/ -

Char anj eet Kaur | [ Kusum Gul ati ]
Court Master Court Master

[ Signed reportable judgment is placed on the file ]

[ 1] AIR (1965) SC 1107
[ 2] 1967 (3) SCR 557
[3] AR (1968) SC 1232
[ 4] (1974) 4 SCC 98

[ 5] (1970) 2 SCC 172

[ 6] (1980) 1 SCC 416
[7] (1999) 2 SCC 274

[ 8] (2000) 8 SCC 167

[ 9] (2001) 3 SCC 482
[10] AR 1951 SC 332

[ 11] AR 1954 SC 282

[ 12] 1961 (2) SCR 537

[ 13] (2004) 10 SCC 201
[ 14] (1983) 4 SCC 353

[ 15] AR 1939 PC 36

[ 16] (1997) 2 SCC 715
[17] (1996) 5 SCC 670, para 36

[ 18] (1997) 3 SCC 665, 673



[19] (1969) 3 SCC 925



