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Madan B. Lokur, J.
1. Leave granted.
2. The assessee is aggrieved by a judgnent and order dated 18.12.2008

passed by the High Court of Calcutta in | TA No.120 of 2006. By the i nmpugned
judgnent, a penalty inposed on the assessee under Section 271(1)(c) of the
I nconmre Tax Act, 1961 was upheld, though the quantum was reduced. W are of
the view that on the facts of the case the inposition was not justified.

3. We are concerned with the assessnent year 2000-2001. The assessee
provides nulti-disciplinary managenent consultancy services and has a
wor | dwi de reputation. It filed its return of income on 30.11.2000 under
Section 139(6) read with Section 139(6A) of the Income Tax Act (for short,
"the Act’). As statutorily required by Section 139(6A) of the Act, the
assessee also filed its tax audit report under Section 44AB of the Act.
The Statenment of Particulars filed by the assessee was in Form 3CD as
required by Rule 63 2) of the Income Tax Rules, 1962 and is, in a sense, an
integral part of the return

4, In Colum 17(i) of the Statenent, it was stated as follows: -
| 17. | Arounts debited to the | [
| |prpfit and | oss account | |
| | bei ng: - | |
| (&) | xx XX XX | xx XX |
I | xx I
| (b) | xx XX XX | xx XX |
I I | XX I
| (c) | xx XX XX | xx XX |
I I | xx I
| (d) | xx XX XX | xx XX |
I I | xx I
| (e) | xx XX XX | xx XX |
I I | XX I
| () | xx XX XX | xx XX |
I I | xx I
| (9) | xx XX XX | xx XX |
I I | xx I
| (h) | xx XX XX | xx XX |
| I | xx |
| (i) | provision for paynment of | Rs. 23, 70, 306/ - [
| | gratuity not allowable under|(Liability provided for|
| | section 40A(7); | paynment of gratuity) |
5 Even though the Statenent indicated that the provision towards

paynment of gratuity was not allowable, the assessee clained a deduction
thereon in its return of income. On the basis of the return and the
Statenent, an assessnent order was passed under Section 143(3) of the Act
on 26.03.2003. According to the assessee, the claim for deduction was



i nadvertent and it also seenms to have been overlooked by the Assessing
O ficer.

6. Much | ater, the Assessing Oficer issued a notice to the assessee
under Section 148 of the Act on 22.01.2004 for reopening the assessnent.
The notice did not indicate any reason why it was issued except to state
that income for the assessnent year 2000-2001 had escaped assessnent.

7. In response to the notice, the assessee filed its return under
protest on 16.02. 2004 and al so requested for the grounds for reopening the
assessnent.

8. By a letter dated 16.12.2004, the assessee was furnished the
reasons for reopening the assessnment, which read as under: -

"A. Reasons for-opening u/s 147 relevant to A Y. 2000-01

In this case, regular assessnent was conpleted under Section
143(3) on 26.03.03 at a total incone of Rs.24,42,91,550/-.

On perusal of the assessnent records, it is seen fromdCause 17(i)
of the Tax Audit Report that Rs.23,70,306/- being liabilities provided for
paynment of gratuity, was provided for during the year. This provision is
not allowable u/s 40A(7) and was required to be added back. However, the
same has not been added by the assessee in its computation, thereby |eading
to underassessnent of income by Rs.23,70,306/-."

9. Soon after the assessee was conmmunicated the reasons for re-
openi ng the assessnent, it realized that a nistake had been conmitted and
accordingly by a letter dated 20.01. 2005 the Assessing O ficer was inforned
that there was no willful suppression of facts by the assessee but that a
genui ne m stake or om ssion had been cormm tted which also appears to have
been overl ooked by the Assessing O ficer before whomthe Tax Audit Report
was placed. Accordingly, the assessee filed a revised return on the sane
day. A re-assessnment was passed on the same day and the assessee then paid
the tax due as well as the interest thereon

10. Unfortunately for the assessee, the Assessing Oficer thereafter
initiated penalty proceedi ngs under Section 271(1)(c) of the Act.
11. After obtaining a response from the assessee, the Assessing

O ficer saddled the assessee with penalty at 300% on the tax sought to be
evaded by the assessee by furnishing inaccurate particulars. The quantum of
the penalty was deternined at Rs.27,37,689/-.

12. Feeling aggrieved, the assessee preferred an appeal, but the
Conmi ssi oner of |Incone Tax (Appeals) rejected the appeal and upheld the
penalty inposed on the assessee. In a further appeal, the |Incone Tax

Appellate Tribunal (for short the Tribunal) upheld t he i mposi tion

Significantly, the Tribunal nentions that the assessee had nade a nistake,
whi ch coul d be described as a silly mistake, but since the assessee is a
hi gh-cal i bre and conpetent organization, it was not expected to make such a
m st ake. Accordingly, the Tribunal reduced the penalty to 100%

13. Agai nst the order of the Tribunal, the assessee approached the
Cal cutta High Court which dismssed its appeal filed under Section 260-A of
the Act by the inpugned order. The only reason given by the High Court for
di smi ssing the appeal reads as under: -

"After analysing the facts of this case, considering the submi ssions made
by the | earned Advocates for the parties and the materials placed before
us, we cannot brush aside the fact that the assessee conpany is a well
known and reputed Chartered Accountant firmand a tax consultant. W also
do not find any substance in the subnmissions made by Dr. Pal; on the
contrary, in our considered opinion, we find that Section 271(1)(c) of the
Act has specifically stated about the concealnment of the particulars of
i ncone or furnishing of inaccurate particulars of such incone which has to
be read "either" - "or" and on the given facts of this case would
automatically come within the four corners of Section 271(1)(c) of the Act
and we cone to the conclusion that the appellant have failed to discharge
their strict liability to furnish their true and correct particulars of
accounts while filing the return. W are also of the opinion that the
penalty under that provision is a civil liability and wilful concealnment is



not an essential ingredient for attracting civil liability as in the matter
of prosecution under section 276C, as has been held by the Hon’ ble Suprene
Court. Wt also find that the mens rea is not an essential elenent for
i mposi ng penalty for breach of civil obligations or liabilities. W,
therefore, accept the contention of M. Shone and disniss the appea
answering the questions in the negative."

14. During the course of hearing this appeal against the judgnment and
order of the Calcutta H gh Court, we had required the assessee to explain
to us how and why the m stake was comitted.

15. The assessee has filed an affidavit dated 14th Septenber, 2012 in
which it is stated that the assessee is engaged in Miltidisciplinary
Management Consulting Services and in the relevant year it enployed around
1000 empl oyees. It has a separate accounts department which nmaintains day
to day accounts, pay rolls etc. It is stated in the affidavit that perhaps
there was sone confusion because the person preparing the return was
unaware of the fact that the services of sone enpl oyees had been taken over
upon acqui sition of a business, but they were not nenbers of an approved
gratuity fund wunlike other enployees of the assessee. Under t hese
circunstances, the tax return was finalized and filled in by a named person
who was not a Chartered Accountant and was a conmon resource.

16. It is further stated in the affidavit that the return was signed
by a director of the assessee who proceeded on the basis that the return
was correctly drawn up and so did not notice the discrepancy between the
Tax Audit Report and the return of incone.

17. Havi ng heard | earned counsel for the parties, we are of the view
that the facts of the case are rather peculiar and somewhat unique. The
assessee is undoubtedly a reputed firmand has great expertise available
with it. Notwithstanding this, it is possible that even the assessee could
make a "silly" mstake and indeed this has been acknowl edged both by the
Tribunal as well as by the High Court.

18. The fact that the Tax Audit Report was filed along with the return
and that it unequivocally stated that the provision for paynment was not
al | owabl e under Section 40A(7) of the Act indicates that the assessee made
a conputation error in its return of income. Apart fromthe fact that the
assessee did not notice the error, it was not even noticed even by the
Assessing O ficer who framed the assessnment order. In that sense, even the
Assessing O ficer seens to have made a nistake in overlooking the contents
of the Tax Audit Report.

19. The contents of the Tax Audit Report suggest that there is no
question of the assessee concealing its incone. There is also no question
of the assessee furnishing any inaccurate particulars. It appears to us

that all that has happened in the present case is that through a bona fide
and inadvertent error, the assessee while subnmitting its return, failed to
add the provision for gratuity to its total income. This can only be
described as a human error which we are all prone to nake. The <calibre and
expertise of the assessee has little or nothing to do with the inadvertent
error. That the assessee should have been careful cannot be doubted, but
the absence of due care, in a case such as the present, does not nean that
the assessee is qguilty of either furnishing inaccurate particulars or
attenpting to conceal its incone.

20. We are of the opinion, given the peculiar facts of this case, that
the inposition of penalty on the assessee is not justified. W are
satisfied that the assessee had committed an inadvertent and bona fide
error and had not intended to or attenpted to either conceal its inconme or
furni sh inaccurate particul ars.

21. Under these circunstances, the appeal is allowed and the order
passed by the Calcutta High Court is set aside. No costs.

(S. H. KAPADI A)



................................. J.
(MADAN B. LOKUR)
New Del hi ;
Sept enber 25, 2012
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