NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI

Company Appeal (AT) (Insolvency) No. 968 of 2019

IN THE MATTER OF:

Parvinder Singh ...Appellant
Vs
Intec Capital Ltd. & Anr. ...Respondents
Present:
For Appellant: Ms. Amrita Mishra, Advocate.

For Respondents: Mr. Vinod Chaurasia, Advocate for IRP.
Mr. Piyush Moona, IRP.

ORDER

06.12.2019: ‘M/s Intec Capital Ltd.” (Financial Creditor) moved
application under Section 7 of the Insolvency and Bankruptcy Code, 2016
(hereinafter referred to as ‘I&B Code’) for initiation of Corporate Insolvency
Resolution Process against ‘M/s Jagtar Singh and Sons Hydraulics Private
Limited’ (Corporate Debtor). The Adjudicating Authority (National Company
Law Tribunal), New Delhi Bench - III by impugned order dated 3rd September,

2019 admitted the application.

2. Mr. Parvinder Singh, Authorised Representative of the Promoter of the

Corporate Debtor preferred appeal against the said order. On 19th September,



2019, while the Appellant was substituted, learned counsel for the Appellant
submitted that the Appellant on behalf of the Promoters is ready to settle the
claim of the Financial Creditor. If necessary, they are ready to move before a
‘Mediator’, who may be appointed by this Appellate Tribunal. It was also

submitted that Committee of Creditors has not been constituted till date.

3. For the said reason, the Interim Resolution Professional was while
directed to ensure that the Corporate Debtor remains a going concern, also
directed not to constitute Committee of Creditors, if not constituted, to enable

the parties to reach amicable settlement.

4. Mr. Ketan Madan, learned counsel appearing on behalf of the
Respondent — ‘Intec Capital Ltd.” agreed for mediation and the matter was
referred to Hon’ble Mr. Justice (Retd.) A. K. Sikri, Former Judge of the Hon’ble

Supreme Court for mediation.

5. Hon’ble Mr. Justice (Retd.) A. K. Sikri, Former Judge of the Hon’ble

Supreme Court forwarded the Mediation Report dated 2rd December, 2019

enclosing the Settlement Terms, as extracted below:-
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SUPREME COURT OF INDIA MEDIATOR

IN THE MATTER OF:

Parvinder Singh . Appelian:
Versus

Intec Capital Ltd, & Anr. . Respondents

P we Tl sl e
NCLAT, Secoianial

REPORT o Hop w2 EE3 5
feiwoais. 20 =15
The Honble Appellate Tribunal appointed undersigned as
,Mediator in the captioned matter. Mediation procecdings were hold
on 10.11,.2019 and 23.11.2019 and have resulted n amicubl:
settiement between the partieg which are recorded in the settlement
terms annexed with this report.

The Hon'ble Tribunal may pass appropriate Orders in larmes of

the said settlement.
New Delh: Justice A K. Sikrl
02.12.2019 Former Judge, Supromoe Court of India

Mediator .

Y
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BEFORE JUSTI :
SUPREME COURT OF INDIA MEDIATOR
MEDIATOR
Company Appeal (AT) (Insolvency) No. 968 of 2019
Althe National Company Law Appellate Tribunal, New Delhi
IN THE MATTER OF:
PareindsrSwgh- =, 0 N Appellant
Versus
Intec Capital Ltd. &Anre. L4 Respondents
SETTLEMENT TERMS

Thas Settloment Agreement 18 entered into between:

M/s Jagtar Singh & Sons Hydraulics Pvt. Ltd., a company
incorporated under the Indian Companies Act, 1956, having its
registered office at C-1/B, Mansarover Garden, New Delhi
110015, Mr. Parvinder Singh, Sfo Mr. Hardeep Singh, R/o C-1/B,
Mansarovar Garden, New Delhi 110015 (hereinafter reforred to
ag tha Corporste Debtor).

AND

Mi= Intec Capital Limited having its registered office at 708,
Mamjusha Building, 57, Nehru Place, New Delhi 110019
through Mr. Asay Bansal, Chief Consultant (Treasury & (lient
Hesolution (hereinafter referved to as the Financial Creditor).
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WHEREAS Agreement dated 28.03.2013 was signed between
the Corporate Debtor and the Financial Creditor whereby a
loan of Ra 9,14 crores (heramaftor referred to ag the first loan)
was given by the Financial Creditor to the Corporate Debtor
which carmed an interest @ 13.75%;

r

a AND WHEREAS the said lean was to be paid back by the
Carporate Debtor to the Financial Creditor in 60 monthly
mmstalments of Rs.7.27 lakhs each for which Post Dated
Chegues (PDCs) were given by the Corporate Debtor to the

Financial Creditor;

WHEREAS Carporate Debior paid about 13-14 instalments on
nme ana thereafter paid some more instalments, though
delayed, and in this manner, paid 38 instalments with interest

and penalty on delayed payments;

AND WHEREAS the Corporate Debtor committed default in
making the pavments of the instalmente thereafter as the

cheques gmiven ov the Corporaste Debtor were bounced and

o

pavment againgt those bounced cheques was not made and the

necaunt was acized by the bank due to secount becoming NPA;

¢, AND WHEREAS, in order to regularise the aforesaid account,
the Finanaal Creditor sgreed advance another sum of
Rs 41.32.383 (hereinafter referred to ag the second loan) which
carmed intepest @ 13% on 31.05.2016 and this loan was to be
repaid in 36 instalments of Re.1.67 lakhs each;

’ e
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7 AND WHEREAS the Corporate Debtor paid 34 instalments of
cocond loan. but negleeted to pay the amount of remaining 22
mstalments in respect of the first loan;

85 AND WHEREAS after payment of 34 instalmepts of the second

loan, 2 instalments in respect of second loan were also not paid.

In this manner, 22 instalments of the first loan and 2

instalmants of the second loan remained outstanding;

9. AND WHEREAS, Loan Agreement dated 28.03.2018 contains
clause on payment of penal interest @ 36% in case of default.
(15 aceount becoming irregular, the Financial Creditor adjusted
Inter Corporate Deposit (1CD) of Rs.95.40 lakhs, without paying
imnterest thereo?, which was not payable in the event of default

ia repaying the loans;

0. ANTY WHEREAS the Financial Creditor initiated proceedings
under Section 133 of the Negotiable Instrument Act on
dishopourmg  of the cheques and also started Arbitvation

Proceadings apainet the Corporate Debtor;

11, AND WHEREAS the Financial Creditor issued Notic: dated
15072017 to the Corperate Debtor and on the failure of the
Corporate Delbtor to pay the amount the Financial Creditor
approached NCLT Bench 11 by fiing CP-1B.61%/New
Delhyv2019 /s 7 of the 1nsolvency and Ba’nkn'xptcy Code, 2016

(B0) and whereas wide Orders dated 03.09.20194. ‘ip?ﬁﬁ%
h{r’u‘»"“ '
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ceands admitted in terms of Section 7 of the IBC and the NCLT
hitg also appointed Mr. Piyush Moona as the Interim Resolution

erofossiongl (IRP);

1o AND WHEREAS the Caorporate Debtor has p;"eferred appeal
against the said Order hefore the NCLAT, which is pending
hefore it and in this Appeal Orders were passed appointing
Justice AJK. Sikri, Former Judge, Supreme Court of India as
the Mediator,

’

14 AND WHEREAS the Mediator held Mediation situings on
16 11,2019 and 23.11.2019 and as a result of the said Mediation
digcussion in the aforesad hearings, the parties have amicably
resolved all their disputez pertaining to the aforesaid two loans,
out of which varinug proceedings have been initiated. including
procoedings w/s 138 of Negotiable Instrument Act, arbitration
proceadings, and IBGC proceedings on the terms and condations

contmined in this Settlement Agreement.

14, NOW, this Settlement Agreement executed between the parties

on 2574 day of November 2019, witnegseth as under:

«  During the proceedings, the F inancial Creditor stated that
a sum of Rs.1.99 crore (consisting of principal amount,
normal interest and delay interest) waa outstanding as on
41.10,2019, in rvespect of loan granted wide Agreement
dated 28.03.2013, Likewise, two inst—aimenta of Rs.1.67
lakh in vespect of second loan ave unpaid slong with

interest, which a: acerued thereupon from May/June

2018. <) “~ ‘k\

fasies |01y Tt A ——
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/ b On the pther hand. a3 per the Corporate Debtor, a sum of
He 2.00.87.646 has been paud by the Corporate Debtor till
December 2018 plus TCD amount of Rs.95.40 lakhs The
Corporate Debtor also maintained that on Rs.95.40 lakhs,
no interest 1s paid. On the aforesaid respective basis,
negotiation started betwsexn the parties, and it was agreed
that the Corparate Debtor ¢hall pay a sum of Rs.1.20 crore
in respect of first loan given by the Agreement dated
98.03.2013 in full and finsl settlement of the said entire
loen amount, in all respects. Furﬂ'te'r. the Corporate
Dehtor ekall pay a sum of Rs. 5.00 lakhs in respect of

second loan in full and final settiement.

«  The amount of Rs1.20 crore ghall be paid n six
instalments of Rs.20 lakhs starting from March 2020 as

under:

- First instalment - on or before 20.03,2020
Second instalment - on or before 20.04.2020
Third instalment - on or before 20.05.2020

. Fourth imnstalment - omn or before 20.06.2020
Fifth instalment - onor before 20.07.2020

- Sixth instalment . on or before 20.08.2020

4  The Curporate Debtor shail not pay any interest on the
aforessid amount of Rs.1.20 crore till December 2019,
However, simple interest @ 12% on reducing balance shall
be caleulated and paid wef 01.01:2020. The nterest 20

¥ et 22
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socrued ahall be paid on 15® of next month whereby the
nterpst for 20 days of August 2020 will be paid at the
time of last inatalment itself.

& The amount of Rs.500 lakhs to be paid in lump sum
owands second loan shall be paid on or before 25.02.2020
for which PDCs shall be handed over to the Financial
Craditor.

[ ln order to ensure payment of the aforesaid amounts, the
Corporate Debtor shall give PDCs viz., 6 cheques of Rs.20
lokhe ench towards payment of the first loan, cheque of
[s.5.00 Inkhs towards payment of the second loan and
coven chequee representing interest in respect of first
loan. These cheques shall be handed over at the time of
passing of the Ovder by the Hon'ble NCLAT on this
cettiement. The particulars of the PDCs are as under:

" Cheque No. | Date ‘ Amount DrawnOn
| 435774 | £602.2020 | 500,000¢ SBI, Mansarovar Garden -+
| 415759 0.03.2020 | 20,00,000- | SBI, Mansarover Garden 1~
416750 20.04 2020 | 20,00,000- | SBL Mansarovar Garden  +
T 41761 | 20.05.2020 20,00.000V._|  SBI, Mansarovar n -t
| 45782 20.06.2020_|_20,00,000- | SBI, Mansarov Garden -+
415768 20.07.2020 | 20,00, (6KX- - SBLMnmmarGardan g
| 415704 | 20082020 | 20.00.000 SBI, Mansarovar Garden |-
416766 15022020 | 1,20,000. | SBI, Mans r Garden 4=
—aietha | 15032020 | 1.2 ,000¢- | SBI, Man r Garden
415787 | 15042020 | 1,00,000- SPI, Manssrovar Gardsn ™
415768 | 15052020 | 80000- | 8 Mansarovar Gasdsn [~
416768 | 16.06.2020 60,00V SBi, Mansarovar Garden 1=
T asTIe 1507.2020 | 40,000% SBI, Munsarovar Gazdon
I 415773 15,08.2020 | 33,000 SBI, Menearovar Garden —+

Insofar as fee of TRP and other legal feelexpenses 1

respect of

Creditor shall pay the same up to & maximum amount o

o

the zaid TRP are concerned, the Financial
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4 .
3"
A

fe. 10,00 lakhs that too up to December 4, 2019, In case
the aaid amount exceeds Re.10 lakhs, the balance over
und above Re.10.00 lakhs shall be paid by the Corporate
Debtor. The fee and expenses of IRP shall be paid by the
financial Creditor on the receipt of instalment from the
Corperate Debtor, from time to time. ‘

= o

ho Sinee the |BC Petition in respect of the Corporate Debtor
stand admitted and the Board of Directors of the
Company stand superseded with the appointment of IRP,
tho orstwhile Board is not competent to pass any
Hesolution authorsing any person to enter into this
gettlement. This is the peculiar situation which has arisen
in the matter. Though the Appeal before the NCLAT was
initially filed by the Corporate Debtor Company,
thereafter Mr. Parvinder Singh, one of the employee, got
himself impleadsad in the Appeal and is signing the

Settlament Agreement as well.

. Tneofar as Mediation proceedings are concerned, Mr
Hardeep Singh attended the proceedings, representing
My Jugrar Singh and Mr. Sukhwant Singh, the erstwhile
Directors, who have given Letter of Authority in his
favour In order 1o bind the company, the Hon'ble NCLAT

may pasa appropriate Orders,

i Both My Jagtar Singh and Mr. Sukhwant Singh are ready
t give undertaking and assurance to the NCLAT in the
form of Affidavits to the effect that they would honour the
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t=yms of this settlement and ensure that all cheques
("1Cs) are encashed on presentation. They have also
sgroed Lo give undertaking to the Hon'ble NCLAT in this
behull with the stipulation that in case of breach of the
Agreement, they would personally hable for the
consequences, including contempt of Court. They have
ulso ngreed to give their personal guarantee for fulfilment
¢f the obligations under the Agreement,

i It i agreed berween the parties thai on the recording of
this cottlement by the Hon'ble NCLAT, [BC Petitions filed
by the Financial Creditors before the NCLT shall be
tizposed of on the aforesaid terms. It 18 also agreed
between the parties that in case of defallt of first
mataiment or any two consecutive instalments thereaftar
1 rospect of the main loan, it will be treated as default on
the part of the Corporate Debtor and the unpaid amount
shell also be (reated as admitted debt, entitling to the’
Financial Creditor to file fresh petition under Section 7 of '
S IR, which <hall be admitted by the NCLT forthwith.

i On payment of the entire amount as per this Settlement,
the Finaneial Creditor shall withdraw all the cases filed
Uy oat agamst the Corporate Debtor their Directors, and
personal guarantors, ete, including the follo'Wing CASES
ponding before the learned Metropolitan Magistrate,
Saket Court:

- Criminagl Case No. 81156/2017

oz
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/A Criminal Case No. 3030/2017
f - Criminal Case No. 1732/2017
Criminal Case No. 1110/2017
Criminal Case No, 175/2017
Criminal Case No. 637938/20176
Any other cases filed by Financial Creditor

|y the mesntime., the proceedings shall be kept in
sbevanee on submission of this agreement in the courts
and rendering = joint statement in this behalf. In case of
default mentioned, it will be open to the para (k) above,
the Financal Creditor to proceed with the cases and to

hove these cases decided on expaditious basis.

m.  On payment of the amount in terms of the Sattlement, the
Financial Oreditor shall also return all the cheques gi\'ren
by way of security by the Corporate Debtor w the
Financial Oreditor, which are lying with the Financial

Craditor

IN WITNESS WHEREOF the parties hexeby sign the
Ageaeniont on this 294 day of December 2019 at New Delhi.

For Jagtar Singh & Sons For Intec Capital Ltd.
Hydraulies Put, Lied,

s

oy S

ParvinddrS ngh
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The Hon’ble Mediator has also forwarded copy of post-dated cheques

which were issued in the name of ‘M/s Intec Capital Ltd.’, which are as

follows:-
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7. This Appellate Tribunal directed the Appellant to file affidavit on behalf of
the Promoter of the Corporate Debtor giving undertaking that the post-dated
cheques will be encashed on presentation and they will not be defaulted. An
affidavit has been filed by the Appellant on behalf of the Promoter to that effect.
It is stated that on default of any of the cheques, ‘Parvinder Singh’ (Appellant)

and the Promoter will be personally liable.

8. The aforesaid post-dated cheques are being handed over to Mr. Ketan
Madan, learned counsel for Intec Capital Ltd.’ for onward transmission to the

Respondent — Financial Creditor.

9. Interim Resolution Professional has worked for about three months. He was
also present before the Hon’ble Mediator and his fee and cost has been
determined in the Settlement Terms. Therefore, he will be entitled for the same.
Mr. Piyush Moona, Interim Resolution Professional, who is present before this

Appellate Tribunal will receive the amount in terms of the Settlement Terms.

10. In the fact and circumstances, in the light of decision of Hon’ble
Supreme Court in ‘Swiss Ribbons Pvt. Ltd. & Anr. Vs. Union of India &
Ors.’, Writ Petition (Civil) No. 99/2018, reported in 2019 SCC OnLine SC
73 and in exercise of power conferred under Rule 11 of NCLAT Rules, 2016, we
set aside impugned order dated 34 September, 2019 passed by the
Adjudicating Authority initiating Corporate Insolvency Resolution Process

against ‘M /s Jagtar Singh and Sons Hydraulics Private Limited’ conditionally,
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subject to the compliance of the Terms of Settlement by the end of August,

2020.

11. Terms of Settlement as recorded by the Hon’ble Mediator should be
treated to be order and direction of this Appellate Tribunal to be complied by
all the parties including the Promoters of ‘M/s Jagtar Singh and Sons
Hydraulics Private Limited’ (Corporate Debtor); Parvinder Singh, Authorized
Representative; Intec Capital Ltd. And Interim Resolution Professional. In the
present, whole process practically stands suspended for compliance of the
Terms of Settlement. The Corporate Insolvency Resolution Process can be
revived by the Petitioner in case of breach of Terms of Settlement or default of
any post-dated cheque. On completion of compliance of terms and conditions,
the application under Section 7 will be deemed to have been withdrawn by
‘Intec Capital Ltd.’, otherwise the order setting aside the impugned order dated
3rd September, 2019 shall stand recalled and the Corporate Insolvency
Resolution Process will continue. The Interim Resolution Professional may
allow the Promoters/ Board of Directors to run the Corporate Debtor through
Board of Directors. However, the Appellant, the Corporate Debtor, its
Directors, Officers, Employees will not sell, alienate, transfer or create third
party encumbrance on any of the movable or immovable property of the

Corporate Debtor during the period Terms of Settlement are complied.

12. The Corporate Debtor may incur expenditure required for keeping the

Company going concern, that is, for payment of salaries/wages of Directors;
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Officers; employees’; workmen; current bills of the suppliers, electricity/water
bills etc. However, it will not transfer any amount in favour of any shareholder

or related party till the compliance.

13. It will be open to the parties to file appropriate application in this appeal

for revival of the matter, in case of default.

14. The appeal stands disposed of with aforesaid observations and

directions. No costs.

15. Let the Mediation Report filed by the Hon’ble Mediator be kept in a sealed

cover alongwith the record.

16. Let the disposed of appeal be listed for reporting of compliance on

7th September, 2020.

[Justice S. J. Mukhopadhaya]

Chairperson

[Justice Bansi Lal Bhat]
Member (Judicial)

[Justice Venugopal M.]
Member (Judicial)

am/gc
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