NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI

Company Appeal (AT) (Insolvency) No. 479 of 2019

IN THE MATTER OF:

Mr. Yogesh Baliram Vargantwar ...Appellant
Vs.
M/s. Vighnaharta Health Visionaries Pvt. Ltd. ...Respondent

Present: For Appellant: - Mr. Virender Ganda, Senior Advocate
with Mr. P.K. Mittal, Mr. Ayandeb Mitra, Mr. Anand Singh
and Ms. Shruti Choudhary, Advocates.

For Respondent: - Mr. Rahul Totala and Mr. Rohit Rathi,
Advocates.

ORDER

14.11.2019— The Appellant- Dr. Yogesh Baliram Vargantwar
(‘Operational Creditor’) filed an Application under Section 9 of the
Insolvency and Bankruptcy Code, 2016 (“I&B Code” for short) for
initiation of the ‘Corporate Insolvency Resolution Process’ against ‘M/s.
Vighnaharta Health Visionaries Private Limited’- (‘Corporate Debtor’). The
Adjudicating Authority (National Company Law Tribunal), Mumbai
Bench, Mumbai, by impugned order dated 29th March, 2019 rejected the

Application with following observations:

“19. Given the Operational Creditor’s averment in
the rejoinder that the Corporate Debtor has

acknowledged the due amount of Rs.94.41 lakhs in



the balance sheet as on 31.3.2017, in the absence of
any document crystallising the dues of the
Operational Creditor, the existence of dispute before
the issuance of demand notice and the MoU being
under challenge, the issue in hand requires further
investigation which the Adjudicating Authority is not

empowered to do.

20. Since the petition is filed on the basis of pre-
existing dispute and the operational creditor has also
failed to prove that there remains an operational debt
due on the corporate debtor, which was not paid
despite service of demand notice, therefore, petition
filed U/S 9 of the I&B Code deserves to be

dismissed.”

2. The Learned counsel appearing on behalf of the Appellant submits
that both the grounds taken by the Adjudicating Authority are
misconceived. There is no document to suggest pre-existing dispute with
regard to the ‘operational debt’. Further, according to him, the ‘Corporate
Debtor’ having acknowledged the due amount of Rs. 94.41 Lakhs in the
Balance Sheet as on 31st March, 2017, no other document was required

to hold that dues have crystalised.
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3. Learned counsel appearing on behalf of the Respondent- ‘Corporate
Debtor’ relied on e-mail dated 2214 February, 2018 to suggest pre-existing

dispute, which is extracted below:

- 287 prnerec-ALY
m Gmail pradecp oittel <plmittell 712epmall.cor

Sw: Fw: your o mall dated ......

TOGESH VARGANTWAR <ybuvargantwargamall coms> Wod, Apr 24, 2010 ot 2:02 7
0! "Ady - FL K. Mt =planittall 74 ghammil. coomo

"——- rorw:r‘?:a VOO OB O e

o Rujes! FREANTWAE <Vargontwasgagrnmlt corms
Daates: Weeas, 24 Ape 2019 at 14 2 '3

Butgect: Fad: Mw: your @ mall dated ...

To. Yogunh Viergentwstr =ybvaeg o b sedls roosl.camas

. QW BTSSS MERRRDO
Fronv Fajeah Vargantwar «waegentwsrRgonmil. comos

T, B Mar 20%8, 13,28
auohen Ro: Fw) your & mont dated ., .,
T Adavy Dancier <ol it o gl o v mie O
Go: Sachin Jhavar =sachinjhavargomall com>, Dy, Shoohh =anhimil <drohoobihashmi@@ammilooers, Dr.
TAANIINL FRAJIV NALK =droa@ivenalk@hgrmnsil coma-

S,
W deny all the contants of your emall dated 22 .02, 2018,

Regoroas

Rajosh Vargantwar
N Th, Faoky 23, 20138 ot 11:30 AM, May Dando «drdnncdedlymneo coms winasa:

this is In reply to your mall datod, ...
Flanns note the following © 1

1) VHVIPL has poid all the ront 1o you 1l 31/03/2047,

2) You wund un tha legal notice bal then you only Introduced Mr.Ro.pd 0o an
arditratar mnd In our Mo @ wWith him you and wo mutuadly agroeod in noe of D
Yogesh Vargantwar, Dr Showb Hastimi, Or 8-chln Jhmvasr and mae , that you oo nol wish
10 pursue legal Courae of Gction. SO ue w respsct to the artitrator, and an ngreed In that
meeting., Wo have 0ot givon any foply 1o U logal Nollcw Sonl 1o uw by you.

3') Ao we have mutually agrend Both the concurned parties do not winh to take the matter (o
Tt

Floaso do not foroe us 1o take s matiar 1o the courtroonm.
4) In cur manting datod 31/03/2017 we have mutunly agrood lhat ront of Feb, Mafoh and

h-" rmont 2017 was reamsining anc will be sdfustesd lh 0 lace Rupooa
bgg yo-u have with you and Some wer dues e Eluctricity Bl et vmtahwap-ldunyour
Qif 1Or SOMe roancns.
Floano aluo Nnote ot bailding raent 1l 318 Decumbiue 2016 nlrnndy pald,
Wo aloo bave ugreud n prexence of Or Yogesh Viergs r &Sh B bl
8 in Jhavar, Dr Ragiv Naik enysalf nnd you that froe tha d-t- of 0110412017 ch- mum
Dusinoos / collection of nourogurgary Partrrvent will B kept by Dr Yogexh Vearg

(wxcopt for tho Intensivist hall po and doduollono os por hospital polioy). tho doduoﬁon of 40
purcant which wax wppoaod to done for hooom“ will not Ho dono 1o hospitad o nd this
amount shouid bo wiGerad an runt Of thie proparty froom Tat Aot 2047 I we vacant

Duilding. and hooplt.al will provide you all QUEDOrting services Inciuding manpower, -buulchy.

PhonNe Sorvice.
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Apart fraom us all Share holders and Diractors of company ans awaro ;ond aarood for
WLOVE Menticned settiement of rent,

Both of you, Dr Yhoooh Vmonmr omﬂoo‘f a?rooo o thio on the gonadition hat o
wapurate ncoount xhowld be Leecd aurncd coliection of neurosurgery shoukd be depasilod |
I Ut aocount seed Or pr-.h ahould Le the 2ole oparator of that nccount. In acoordancs to
Tt QOraomyont O Socouent wars Opanod I Devgind Na HSehubar Bank . Sirce than hin -erw
monthily collection has boen depositead In ot acoount andd ho alao hoas witnarawn monoy, On
tha contrary the TDN an thin total amount has Soon palid by the hospital which be noeds 1O pay
to the howpitel, Y

) Please note thot we havo informod you in presence of oll the § persons monthon
obove, in tho same moot thot wo will Be vacoting the promises mostly on 316t maroh 2018
ar Maximum for surs by 30 Apcil 2090

O) It Was a0 docidadt e oucnmunluulou 10 yoOu sand vof;on Nbvwsar 10 prosancs of
our arbitrator Mr. Rajpal ot his office N-3 Cidoo, Aurnngobod =] 2017 that we wil
Do vo'oralldp your pmmrooo on 31 mc«:h 2018 OR maousmum m Aoru 2018 for whiaoh
o o "

SO, YOUR CONTENTION THAT 6 MONTHS NOTICE HAS NOT BEFN GIVEN TO
YOU DY US IS TOTALLY FALSE AND IS WITH MALAMIED INTENTIO

7) You and 121, el Vargantvwer aleo o that tiroe that you will DOJ Baach your oh:l
ogu nent's and p-y no VPL for fixed Tumaure and uoooo of ho whioh wo o
loaving bohind in yoser Bu will pay loasos an aharaholdar bafora lonvlng e compnny an

Pair yoear xhace HIED Tt M-rrh 2017.

And mgroed tao adjunt the amount of extra Rent padl by hospital (o you il 23 Ixt March 2017,

And bhoupital wilk ury to {:;ay the nmnnminm:?mluml foos of Dr. Yogesh, which wo ara
aciuaily Not supposod pay i now, tho same paeriod professional feos of oathor
WOrkIng COoNGuItants oo remaining for all working consultants and sharoholdors / Direotoss of
the company due 1o heavy lossos In company.

Irespoctive of all agreod discossions In past and 2o many favours to Both of you
oW you mre dunying for sgreed terms, that's why we are not able o move for final settiomant.

We, ax prosont Board of D.Irocloru.nr- wUN ressdy to do final Setiicmenl on agreod taans inn Dot
ne dizcunnec with the srtasrsto

From: direnctors of VHVPL
Dr.AJay Dancle

D Sachin Jhavwar
Dr.8hoaeb Hashmi

Dr Rajwv Natk

CERTIFIED TO BE TRUE CO®PY
o

4. From the record we find that the Appellant- Dr. Yogesh Baliram
Vargantwar is the partner of a partnership firm who is the Landlord as
well as a Professional Doctor working in the Neurosurgery Department of
the Respondent- ‘M/s. Vighnaharta Health Visionaries Private Limited’-
(‘Corporate Debtor’). Part-IV of Form-5, which is the application under
Section 9, shows that the claim related to ‘Professional Fee’ as due to the

Appellant and not paid is much more than Rupees One Lakh. The amount
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receivable from the ‘Corporate Debtor’ against professional charges for

routine patient till November, 2017 has been shown in Annexure

enclosed to Form-5, which reads as follows:

AMOUNT RECEIVABLE FROM CORFPORATE DEBTOR
AGAINST PROFESSIONAL. CHARGES OF ROUTINE
PATIENTS -(TILL 30 NOV 2017)
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AMOUNT
RECEIVABLE AMCQUNT AMOUNT
SRNO.| MONTH EROM RECEIVED IN RECEIVED BY
CORPORATE CASH CHEQUE*
DEBTOR
1 Apr-17 1,088,037 .00 H05,600.00 1,280,000.00
2 May-17 1.234,191.00 480,000.00 1,480,000.00
3 June-17 1,275,256.00 180,000,060 2,600,000.00
4 July-17 1,174,762.00 168,000:00} 2.234.000.00
5 Aug-17 1,289.617.00 310,000.00 800,000.00
8 SEPT-17 1.208,116.00 “208,000.00 1,600,000.00
7 QCT-17 1,611,643.00 £2,000.00 815,000.00
8 NOV-17 2,149,308.00 0.00 1,356,604.00
g |CORPORATE DEBTOR UPTO 0.00 a'.azs,m;od
09.02.2018
B 11,043,860.00 1,920,000.00|  13,208,2382.00
Total amownt
received 15.243,352.00-
* These payments included payment towards old dues
T



S. The fee for November, 2017 is more than Rs.21,49,308/-, apart
from fee of the other month as shown therein. This is not disputed by the

‘Corporate Debtor’.

6. E-mail dated 22rd February, 2018, as referred and extracted above,
shows that the matter relates to payment of rent, which is not the subject

matter of the application under Section 9.

7. In so far as the payment of professional charges is concerned, no
dispute about the charges has been raised, but mere stand has been
taken that the account has not been opened. There is nothing on the

record to suggest that the amount has been paid.

8. In the aforesaid documents and in the account of the ‘Corporate
Debtor’ dues having shown more than Rs. 94 lakhs, it was not open to
the Adjudicating Authority to reject the application on the ground that it
has not been crystalized. In fact, if the amount is not claimed at this stage
and later on ‘Corporate Debtor’ may take a plea of limitation. This apart,
in absence of any evidence relating to professional charges raised by the
‘Corporate Debtor’ prior to the Demand Notice under Section 8(1) dated

28th February, 2018, we hold that it is a fit case for ‘Admission’.

9. For the reasons aforesaid, we set aside the impugned order dated
29th March, 2019 and remit the case to the Adjudicating Authority to admit
the application under Section 9 after notice to the Respondent, so that the
Respondent- ‘Corporate Debtor’ may get an opportunity to settle the matter

prior to the admission of the application.
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The appeal is allowed with aforesaid observations and directions. No

costs.
(Justice S.J. Mukhopadhaya)
Chairperson
(Justice Venugopal M)
Member(Judicial)
Ar/g

Company Appeal (AT) (Insolvency) No. 479 of 2019



