C/SCAI6122/2019 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CIVIL APPLICATION NO. 6122 of 2019

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE J.B.PARDIWALA

and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

1 Whether Reporters of Local Papers may be allowed to see the
judgment ?

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy of the
judgment ?

4 Whether this case involves a substantial question of law as to the
interpretation of the Constitution of India or any order made
thereunder ?

RAJA RAJESWARI SALES CORPORATION
Versus
STATE OF GUJARAT
Appearance:
UCHIT N SHETH(7336) for the Petitioner(s) No. 1
MR CHINTAN DAVE, AGP (1) for the Respondent(s) No. 1,2

CORAM: HONOURABLE MR.JUSTICE J.B.PARDIWALA
and
HONOURABLE MR. JUSTICE BHARGAYV D. KARIA

Date : 29/01/2020

ORAL JUDGMENT
(PER : HONOURABLE MR.JUSTICE J.B.PARDIWALA)

1. Rule, returnable forthwith. M. Chintan Dave,
the | earned Assistant Governnent Pl eader walves
service of notice of rule for and on behal f of

t he respondents.
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2. By this Wit Application und

JUDGMENT

er Article 226 of

the Constitution of India, the wit applicant has

prayed for the followng reliefs:

“A This Hon’ble Court may b
to issue a wit of mandanus or

e pl eased
a wit in

nature  of mandanus or any ot her

appropriate wit, order or
gquashing and setting inmpugned
Form GST MOV-10 dated 2.3.2019

direction
Notice in
(annexed

at Annexure A) issued by the |earned

Respondent No. 2;

B. This Hon’ble Court may b
to issue a wit of mandanus or

e pl eased
a wit in

nat ure of mandarnus or any ot her
appropriate wit or order directing the
| ear ned Respondent aut horities to
forthwith rel ease truck no.RJ-14 GH 3440

along with the goods contained t

her ei n;

€ Pending noti ce, adm ssion and

final hearing of this petiti

on, this

Hon' bl e Court nay be pleased to direct

the |earned Respondent author

ities to

forthwith release truck no.RJ-14 GH 3440

along wth the goods and
t her ei n;
D. Ex parte ad interim r

terms of prayer C may kindly be

cont ai ned

elief in
gr ant ed;

E. Such further relief(s) as deened
fit in the facts and circunstances of

the case may kindly be grante

d in the

interest of justice for which act of

ki ndness your petitioner shal
pray.”

3. W take note of the order,
ordinate Bench of this Court,
2019, which reads thus:

f orever

passed by a Co-
dated 27t" March,

“1. M. Uchit Sheth, |earned advocate

for t he petitioner i nv
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attention of t he court to the
provi sions of sections 129 and 130 of
the Central Goods and Services Tax
Act, 2017, to point out the procedure
which is required to be followed by
the respondent authorities in case
where any goods are in transit in
contravention of the provision of the
Act or the rules nmade thereunder. It
was pointed out that firstly, under
section 129 of the Act, the officer is

required to issue a notice as
cont enpl at ed under subsecti on (3)
t her eof and t her eafter, after

affording an opportunity of hearing to
the person concerned, pass an order
thereunder. It was submtted that it
is only if there is no conpliance of
the order passed under section 129 of
the Act, that the provisions of
section 130 of the |IGST Act can be
resorted to. The attention of the
court was invited to the inpugned show
cause notice dated 2.3.2019, to submt
that the sanme seeks to inpose penalty,
redenption fine and confiscation under
section 130 of the Act wi t hout
initiating any pr oceedi ngs under
section 129 of the Act, which is not
permssible in law. |t was further
submitted that the tax as well as
penalty under section 129 of the |GST
Act in terns of the inpugned notice
have al r eady been pai d by t he
petitioner.

2. Having regard to the subm ssions
advanced by the |earned counsel for
t he petitioner, | ssue Not i ce
returnable on 10t" April, 2019. The
respondents shall also show cause as
to why costs should not be inposed
upon t he respondents for non-
conpliance of the relevant statutory
provi si ons.

3. Considering the fact that the
petitioner has already deposited tax
and penalty under section 129 of the
| GST Act, by way of ad-interimrelief,
t he respondents are directed to
forthwith release Truck No.RJ-14-GH
3440 along with the goods contained
therein. However, the petitioner shal
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file an undertaking before this court
within a week fromtoday to the effect
t hat in case t he petitioner,
ultinmately, does not succeed in the
petition, he shall duly cooperate in
the further proceedings.

Direct Service is permtted.”

4. Wile issuing notice, this Court directed
that the vehicle as well as +the goods be
rel eased, upon paynent of the tax, in terns of

t he i npugned noti ce.

5. The wit applicant availed the benefit of the
Intermorder passed by this Court and got the
vehicle, along with the goods rel eased on paynent
of the tax anount. The proceedi ngs, as on date,
are at the stage of show cause notice, under
Section 130 of the Central Goods and Services
Act, 2017. The proceedings shall go ahead in

accordance with | aw.

6. It shall be open for the wit applicant to
poi nt out the recent pronouncenent of this Court
in the case of Synergy Fertichem Pvt.Ltd V/s.
State of CGujarat [ Special Cvil Application
No. 4730 of 2019]. It shall be open for the wit
applicant to rely on the observations nade by
this Court in paragraph Nos.99 to 104 of the said
j udgnment, which read thus:

“99.1t is practically inpossible
to envisage various types of
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contravention of the provisions of
the Act or the Rules for the
purpose of detention and seizure
of the goods and conveyances in
transit. The contravention could
be trivial or it my be quite
serious sufficient enough to
justify the detention and seizure.
This litigation is nothing but an
outburst on the part of the
dealers that practically in al
cases of detention and seizure of
goods and conveyance, t he
authorities woul d strai ght way
i nvoke Section 130 of the Act and
thereby would straightway issue
notice calling upon the owner of
the goods or the owner of the
conveyance to show cause as to why
the goods or the conveyance, as
the case my be, should not be
confiscated. Once such a notice
under Section 130 of the Act is
issued right at the inception,
| & right at t he time of
detention and seizure, then the
provi sions of Section 129 of the
Act pale into insignificance. The
reason why we are saying So is
that for the purpose of rel ease of
the goods and conveyance detai ned
whi | e in transit for t he
contravention of the provisions of
the Act or the rules, the section
provides for release of such goods
and conveyance on paynment of the
appl i cable tax and penalty or upon
furnishing a security equivalent
to the anmount payabl e under clause
(a) or clause (b) to Clause (1) of
Section 129. Section 129(2) also
provides that the provisions of
sub-section (6) of Section 67
shall nutatis nutandis apply for
detention and seizure of goods and
conveyances. We quot e Section
67(6) as under;“67(6) The goods so
sei zed under sub-section(2) shal
be rel eased, on a provisional
basis, upon execution of a bond
and furnishing of a security, in
such manner and of such quantum
respectively, as nmay be prescribed
or on payrment of applicable tax,
interest and penalty payable, as
the case nay be.”
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100. Section 129 further provides
that the proper officer, detaining
or sei zi ng t he goods or
conveyances, is obliged to issue a
notice, specifying the tax and
penalty payable and, thereafter,
pass an order for paynment of such
t ax and penal ty. C ause (4)
provides that no tax, interest or
penalty shall be determ ned under
sub-section (3) wthout giving the
person concerned an opportunity of
being heard. Cl ause (5) provides
that on paynent of the anount,
referred to in sub-section (1) of
the proceedings in respect of the
notice, specified in sub-section
(3) are deenmed to be concluded,
and in the |ast, clause (6)
provides that if the tax and
penalty is not paid within 14 days
of detention or sei zure, t hen
furt her pr oceedi ngs woul d be
initiated in accordance with the
provi si ons of Section 130.

101. We are of the view that at
the time of detention and seizure
of goods or conveyance, the first
thing the authorities need to |ook
into closely is the nature of the
contravention of the provisions of
the Act or the Rules. The second
step in the process for the
authorities to examne closely is
whet her such contravention of the
provi sions of the Act or the Rules
was with an intent to evade the
payment of tax. Section 135 of the
Act provides for presunption of
cul pable nmental state but such
presunption is available to the
department only in the cases of
prosecuti on and not for t he
pur pose of Section 130 of the Act.
VWhat we are trying to convey is
t hat in a gi ven case, t he
contravention nmay be quite trivial
or may not be of such a magnitude
whi ch by itself woul d be
sufficient to take the view that
the contravention was wth the
necessary intent to evade paynent
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of tax.

102. In such ci rcunst ances,
referred to above, we propose to
take the view that in all cases,
Wi thout any application of mnd
and wi t hout any justifiable
grounds or reasons to believe, the
authorities may not be justified
to straightway issue a notice of
confiscation under Section 130 of
the Act. For the purpose of
issuing a notice of confiscation
under Section 130 of the Act at
the threshold, |.e,. at the stage
of Section 129 of the Act itself,
the case has to be of such a
nature that on the face of the
entire transaction, the authority
concerned is convinced that the
contravention was with a definite
intent to evade paynent of tax. W
may give one sinple exanple. The
driver of the vehicle is in a
posi tion to produce al | t he
rel evant docunent s to t he
sati sfaction of t he authority
concerned as regards paynment of
tax etc., but unfortunately, he is
not able to produce the e-way bil

" which is also one of t he
i mportant docunents so far as the
Act 2017 is concer ned. The
authenticity of t he delivery
challan is also not doubted. 1In
such a situation, it would be too
nmuch for t he aut horities to
straightway junp to the concl usion
t hat t he case i s one of
confiscation, |.e, the case is of
intent to evade paynent of tax.

103. W take notice of the fact
that practically in all cases,
after the detention and sei zure of
the goods and the conveyance
straightway notice is issued under
Section 130, and in the said
notice, one would find a parrot
like chantation “ as the goods
were being transported w thout any
valid docunents, it is presuned
t hat t he goods wer e bei ng
transported for the purposes of

Page 7 of 10

Downloaded on : Tue Feb 09 10:12:15 IST 2021



C/SCAI6122/2019 JUDGMENT

evading the tax”. W have also
come acr oss notices of
confiscation, wherein it has been
stated that the the driver of the
conveyance is presuned to have
contravened the provisions of the
Act or the Rules with an intent to
evade payment of tax. This, in our
opinion, is not justified. The
resultant effect of such issue of
confiscation notice at the very
threshold, w thout any application
of mind or without there being any
foundation for the same, renders
Section 129 of the Act practically
oti ose. W take cogni zance of the
fact that once the notice under
Section 130 of the Act is issued,
then the vehicle is not released
even if the owner of the goods is
ready and willing to pay the tax
and the penalty that my be
determ ned under Section 129 of
the Act. Such approach |eads to
unnecessary detention of the goods

and t he conveyance for an
i ndefinite peri od of time.
Therefore, what we are trying to
convey is that all cases of

contravention of the provisions of
the Act or the Rules, by itself,
may not attract the consequences
of such goods or the conveyance
confiscated under Section 130 of
the Act. Section 130 of the Act is
al t oget her an i ndependent
provi si on whi ch provi des for
confiscation in cases where it is
found that the intention was to
evade paynent of tax. Confiscation
of goods or vehicle is alnopst
penal in character. I'n  other
words, it is an aggravated form of
action, and the object of such
aggravated form of action is to
deter the dealers from evading
t ax.

104. In the aforesaid context, we
would like to clarify that we do
not propose to lay down, as a
proposition of law, or we should
not be understood to have taken

t he Vi ew t hat , in any
ci rcunst ances, t he aut horities
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concerned cannot i nvoke Section
130 of the Act at the threshold,
l.e., at the stage of detention

and seizure. What we are trying to
convey is that for the purpose of
i nvoki ng Section 130 of the Act at

t he very t hr eshol d, t he
authorities need to make out a
very strong case. Mer el y on

suspicion, the authorities may not
be justified in invoking Section
130 of the Act straightway. If the
authorities are of the view that
the <case is one of i nvoki ng
Section 130 of the Act at the very
t hr eshol d, then they need to
record their reasons for such
bel i ef in witing, and such
reasons recorded in writing
shoul d, thereafter, be |ooked into
by the superior authority so that
the superior authority can take an
appropriate decision whether the
case i's one of st rai ght way
i nvoki ng Section 130 of the Act.
Any opinion of the authority to be
formed is not subject to objective
test. The |anguage of Section 130
of the Act |eaves no room for the
rel evance of an of ficial
exam nation as to the sufficiency
of the ground on which the
authority may act or proceed for
t he purpose of confiscation at the
very threshold. But, at the sane
time, there must be material based
on which alone the authority could
form its opinion in good faith
that it has becone necessary to
call upon the owner of the goods
as well as the owner of the
conveyance to show cause as to why
the goods and the conveyance
should not be confiscated under
Section 130 of the Act. The notice
for the purpose of confiscation
must disclose the nmaterials, upon
which, the belief is forned. It
could be argued that it is not
necessary for the authority under
the Act to state reasons for its
belief. For the time being, we
proceed on the basis of such
argunent. But, if it is challenged
that the notice is bereft of the
necessary details or t he
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| t

satisfaction of the authority is

i magi nary or based on nmere
suspicion, then the authority nust
di scl ose t he mat eri al s, upon

which, his belief was formed as it
has been held by the Suprene Court
in Sheonath Singh’'s case [AIR 1971
SC 2451]. In Sheonat h Si ngh
(supra), the Suprene Court held
that the Court can examne the
materials to find out whether an
honest and reasonable person can
base his reasonable belief wupon
such mat eri al s al t hough t he
sufficiency of the reasons for the
belief cannot be investigated by
the Court. The formation of the
opi nion by the authority that the
goods and the conveyance are
liable to be confiscated should
refl ect intense application of
mnd. We are saying so because it
IS not any or every contravention
of the provisions of the Act or
the Rules which may be sufficient
to arrive at the conclusion that
the case is one of an intention to
evade paynment of tax. In short,
the action nust be held in good
faith and should not be a nere
pretence.”

Is now for the applicant to

case that the show cause notice,

MOV- 10, deserves to be di schar ged.

8.

In view of the above, this w

JUDGMENT

make good his
I ssued in GST-

It application

stands disposed of. Rule is nade absolute to the

af oresai d extent.

PALAK

(J. B. PARDIWALA, J)

(BHARGAYV D. KARIA, J)
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